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ISSUES PRESENTED 


Whether D.C. Code §22-1515(a) [PIE] is void 

for vagueness under the Due Process Clause 

of the Fifth Amendment because the "good 
account" provision of the statute fails to 

give sufficient guidance as to what constitutes 


the criminal offense? 


Whether D.C. Code §22-1515(a) [PIE], by requiring 
an accused, at the time of arrest or at the time 
of trial, to provide a good account of his 
presence in an illegal establishment violates 
the privilege against self-incrimination 


guaranteed by the Fifth Amendment? 


Whether D.C. Code §22-1515(a) [PIE] violates 
the Fifth Amendment because of overbreadth 
if the prosecution is not required to prove 


the defendant's lack of a "good account"? 


Whether D.C. Code §33-416a(b) (1) (B) [PAD] 
violates the Due Process Clause of the Fifth 
Amendment by imposing punishment upon persons 
who are merely suspicious or likely to commit 


a criminal offense? 


Whether the prohibition in D.C. Code §33-4l6a 
(b) (1) (B) [PAD] against presence in “any place" 
where narcotics are dispensed renders the 
statute unconstitutional for overbreadth and 


vagueness under the Fifth Amendment? 


Whether D.C. Code §33-416a(b) (1) (B) [PAD], 

by imposing punishment upon a narcotic drug 
user or a person who has been convicted of a 
narcotic offense, despite the absence of, any 
overt criminal act or criminal intent, 
creates a crime of status in violation of the 
Eighth Amendment's proscription against 


cruel and unusual punishment? 


Whether D.C. Code §22-1515(a) [PIE] and D.c. 
Code §33-416a(b) (1) (B) [PAD], by prohibiting 


the presence of persons in certain places, 


unreasonably interferes with the freedom of 


association and freedom of movement guaranteed 


by the First Amendment? 
PRIOR HISTORY OF THE CASE 


Both cases involved herein were before the Court 


on petitions for allowance of appeal from the District 


of Columbia Court of Appeals. The names and numbers 


of the cases were the same as the instant case. 


The cases were not consolidated at that time. 


REFERENCES TO RULINGS 
No. 24142 


The Honorable Tim Murphy, Judge, District of 
Columbia Court of General Sessions (now Superior 


Court of the District of Columbia) on April 2, 1969, 


in Criminal Numbers 1849-69A and B, respectively, 


denied appellant's motions to declare 33-416a(b) (1) 

(B) [PAD] and D.C. Code §§22-1515(a) [PIE] unconstitu- 
tional. The ruling appears at page 3 of the reporter's 
transcript of the proceedings, and page 3 of the 
record. The Judgments of the court, sentencing 
appellant to one year imprisonment in each case, 

to run concurrently, appear at pages 16 and 21 of 

the record. 

The District of Columbia Court of Appeals on 
March 17, 1970, affirmed appellant's conviction under 
D.C. Code §22-1515(a) [PIE], and reversed and remanded 
appellant's conviction under §33-416a(b) (1) (B) [PAD]. 
The decision, which is not reported, appears at pages 
28 and 29 of the record, and is reproduced in 


Appendix B herein. 


No. 24144 


The Honorable Milton D. Korman, Judge, District 
Columbia Court of General Sessions (now Superior Court 
the District of Columbia) on February 20, 1969, 


Criminal No. 929-69A, granted appellant's 


motion to dismiss on constitutional grounds the 


information charging him with a violation of 
D.C. Code, §22-1515(a) [PIE]. 

The court's oral ruling appears at page 2 
of the court reporter's transcript of the proceedings 
and page 2 of the record. The written order dismissing 
the information appears at page 23 of the record. 

The District of Columbia Court of Appeals 
remanded the case for reinstatement of the information 
charging appellant with a violation of D.C. Code, 
§22-1515(a) [PIE]. The opinion, United States v. 
McClough, is reported at 263 A.2d. 48 (1970) and 
appears at page 35 of the record. It is reproduced 
in Appendix C herein. The Judgment of the D.C.C.A. 


appears on page 36 of the record. 
3. No. 24145 


The Honorable Harold H. Greene, Chief Judge, 


District of Columbia Court of General Sessions (now 


Superior Court of the District of Columbia) on 

March 7, 1969, in Criminal No. 929-69B, dismissed 

on constitutional grounds the information charging 
appellant with a violation of D.C. Code, §33-416a(b) (1) 
(B) [PAD]. The oral ruling of the court appears at 
pages 30-35 of the court reporter's transcript, 


and pages 30-35 of the record. The written opinion 


of the Court, United States v. McClough and Parks, 


dated March 7, 1969, is reported at 97 Wash. L. Rep. 
601 (April 10, 1969) and appears at page 42 of the 
record. It is reproduced herein in Appendix D. The 
written order of the court dismissing the information 
appears at page 51 of the record. 

The District of Columbia Court of Appeals, on 
March 13, 1970, affirmed the dismissal of the charges 
under the PAD statute, without prejudice to the 
government to reinstitute proceedings. The opinion 
of the Court, United States v. McClough, is reported 
at 263 A.2d. 48 (1970) and appears at page 60 of the 
record). The Judgment of the D.C.C.A. appears at 


page 61 of the record. 
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JURISDICTIONAL STATEMENT 
ee AEN 


Appellants were granted leave to appeal on 
January 19, 1971. The jurisdiction of the Court 
is properly invoked under District of Columbia 


Code, §11-321. 


STATEMENT OF THE CASE 


The cases consolidated herein question the 
constitutionality of two provisions of the District of 
Columbia Code aimed at inhibiting the activities of 
persons suspected of narcotics use. Common to both 


cases are constitutional challenges to D.C. Code 
Lf 
§22-1515(a) (referred to herein as PIE) and D.C. 
2/ 
Code §33-416a(b) (1) (B) (referred to herein as PAD) 


based on this Court's holdings in Ricks v. District 
of Columbia, 134 U.S. App. D.C. 201, 414 F.2d. 1097 
(1968) and Ricks v. United States, 134 U.S. App. 
D.C. 215, 414 F.2d. 1111 (1968). The two cases 


are in different procedural postures. 


1/ The full text of D.C. Code §22-1515(a) is set 
out at Appendix "A". In substance, it prohibits 
any person from being knowingly present in an 
establishment where certain enumerated activities 
are in progress if the person is unable to furnish 
a "good account” of his presence. The penalty for 
violation is imprisonment for up to one eer or 
a fine of $500. 


The full text of D.C. Code §33-416a(b) (1) (B) 

and (g) are set forth at Appendix "A". It 
prohibits a "vagrant" (a person who presently 

uses narcotics or has a prior narcotics conviction) 
from being present in any place where illegal 
narcotic drugs are found. Conviction is punishable 
by imprisonment for up to one year, and/or a 

§500 fine. 


No. 24,142 - Appellant John Holly was arrested 
on January 16, 1969, in an apartment in southeast 
Washington when Metropolitan Police Department officers 
executed a search warrant. At the time of his arrest, 
at least five other persons were present in the 
apartment. A quantity of heroin was recovered and several 
items of narcotic paraphernalia -- hypodermic needles 
and syringes, "cookers" and the like -- were also 
seized. (T-H, pp. 4, 6, nw The police arrested all 
present in the apartment at the time of the raid, but 
appellant Holly was not asked to account for his 
presence.(T-H, pp. 8-9) Informations charging Holly 
with violations of the PIE and PAD provisions were 


4/ 
filed the next day in the Court of General Sessions. 


Holly was tried without a jury on April 2, 1969, 


Honorable Tim Murphy presiding. Oral motions 
challenging PIE and PAD on constitutional grounds 

were rejected by the Court without opinion. (T-H, p. 3). 
The evidence tended to show that Holly was present 

in the apartment and that drugs and paraphernalia 


were found therein. No evidence was adduced on Holly's 


3/ (T-H) denotes transcript of appellant Holly's trial. 


4/ Now the Superior Court for the District of Columbia. 
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ability to furnish a good account. Appellant Holly 
presented no evidence. A judgment of guilty was 
entered as to both PAD and PIE. 

An appeal was taken to the District of Columbia 
Court of Appeals (referred to herein as D.C.C.A.)which 
entered judgment on March 17, 1970. Citing its 
opinion in United States v. McClough,263 A.2d. 

48 (1970) decided a few days earlier, the Court 
reversed appellant Holly's conviction for PAD since 
the information failed to charge and the government 


failed to prove scienter. It affirmed Holly's 


conviction for PIE on the strength of its McClough 


decision. 

A petition for leave to appeal the judgment 
of the District of Columbia Court of Appeals was filed 
with this Court by appellant Holly and granted 
on January 19, 1971, and the matter was consolidated 
with Nos. 24,144 and 24,145. 

No. 24,144 and 24,145 - Appellant Michael C. 
McClough was arrested on January 8, 1969, and charged 
with violations of PIE and PAD. Prior to trial, a 
Motion to Dismiss the PIE information was filed 
and heard in the Court of General Sessions, Honorable 
Milton D. Korman presiding. Relying on this Court's 


opinion in Ricks v. District of Columbia, 134 U.S. 


App. D.C. 201, 414 F.2d. 1097 (1968) the Court 

dismissed the PIE information. No written opinion 

was filed by the Court. From this ruling the government 

appealed to the District of Columbia Court of Appeals. 
At the time of trial, on the remaining PAD 

charge, appellant McClough interposed a constitutional 

objection to that statute. A hearing was held before 

Chief Judge Harold Greene and, in an opinion: 

which relied primarily on the Ricks decisions, the 

Court granted appellant's Motion to Dismiss the 

PAD information. United States v. McClough, 97 Daily 

Wash. L. Rep. 601 (1969). From this ruling the 

government appealed to the District of Columbia Court 


of Appeals. 


On appeal, that Court affirmed the dismissal 


of the PAD information, not because of the statute's 
unconstitutionality (as Chief Judge Greene had held) 
but because the information did not allege and the 
evidence failed to prove scienter. The Court reasoned 
that without proof by the government of defendant's 
knowledge of the illicit drugs, the PAD statute was 
vulnerable to constitutional assault. Reading a 
scienter requirement into the statute was thought 


by the Court to be sufficient reinforcement to withstand 
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a constitutional attack. While affirming the trial 
Court's dismissal of the PAD information, the D.C.C.A. 
ordered that the dismissal be without prejudice to 
the filing of a new information, which could charge 
scienter. 

As to the PIE information, the D.C.C.A. reversed 
the trial Court by finding the statute constitutional, 
notwithstanding the Ricks opinions. United States v. 
McClough, 263 A.2d. 48 (1970). The rationale of the 
opinion was two-fold: in the first place, the "good 
account" language of the statute was thought not to 
render the provision unconstitutional although similar 
language had been the downfall of other vagrancy 
statutes in the Ricks cases. By converting the 
"good account" provision to an "affirmative defense" 
the D.C.C.A. sought to obviate the constitutional 
flaw that this Court had inveighed against in Ricks. 
The Court did not deal with the expanded breadth that 
the thus-transformed PIE statute would then have. 
Secondly, the D.C.C.A. suggested that "good account" 


was not, in the context of PIE, the vague term it 


had been in the statutes struck down in the Ricks 


cases. The opinion, however, omitted any guidelines 


as to what sort of explanation should qualify as a 
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"good account" for a PIE prosecution. 

From the judgment of the District of Columbia 
Court of Appeals, appellant McClough sought leave to 
appeal to this Court. The irreconcilable conflicts 
between the D.C.C.A.'s McClough decision on the one 
hand and the Ricks holdings of this Court on the 
other as well as the constitutional infirmities of 
the D.C.C.A. opinion suggested the need for review 


by this Court. 


The petition for leave to appeal was granted 


by this Court on January 19, 1971 and the cases were 


consolidated with No. 24,142. 


lm 


SUMMARY OF ARGUMENT 


The "good account" clause of D.C. Code, §22-1515(a) 
[PIE] is void for vagueness under the Due Process Clause 
of the Fifth Amendment because the citizen can have no way 
of knowing in advance of his purpose in being present 
well constitute a "good account", and because neither 
volice officers nor jurors have a standard by which to 
evaluate the account provided, if an arrest is made. 


See e.g. Connally v. General Construction Corp., 296 
U.S. 385 (1926); Lanzetta v. New Jersey, 306 U.S. 451 


(1939). This Court in Ricks v. District of Columbia, 


134 U.S. App. D.C. 201, 414 F.2d 1097 (1968) (Ricks I) 
and Ricks v. United States, 134 U.S. App. D.C. 215, 414 
F.2d 1111 (1968) (Ricks II) heid the "good account" 
clause in similar statutes unconstitutional, noting that 
the provision is "much too loose to satisfy constitutional 
requirements". 134 U.S. App. D.C. at 208 

In addition to its constitutional infirmities based 
on vagueness, the PIE statute, by requiring an accused 
to provide a "good account" either to the arresting 
officer or to the trier of fact at the time of trial, 
violates the privilege against self-incrimination 


guaranteed by the Fifth Amendment. A statute cannot 
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validly cause an accused's refusal to furnish an 
explanation of his presence to be used as affirmative 
evidence of his guilt. Cf. Malloy v. Hogan, 378 U.S. 1 
(1964); Griffin v. California, 380 U.S. 609 (1965). 

An accused has a right to remain silent without fear 
that his silence will constitute the basis for a 
criminal offense. Cf. Garrity v. New Jersey, 385 U.S. 
493 (1967); Spevak v. Klein, 385 U.S. 511 (1967). An 
inference cannot rationally or constitutionally be 
drawn that his presence at the establishment was for 
bad purpose. Tot v. United States, 319 U.S. 463 (1943); 
Leary v. United States, 395 U.S. 6 (1969). 

The District of Columbia Court of Appeals' attempt 
to avoid the self-incrimination problems by eliminating 
lack of “good account" as an element of the offense 
does not save the statute. Rather, it renders the 
legislation unconstitutionally overbroad. If lack of 


"good account" need not be proven by the government, 


PIE could sweep within its reach persons whose presence 


and conduct is wholly lawful. A statute amenable to 
such application is overbroad, and therefore violative 
of the Fifth Amendment. See, e.g. NAACP v. Britton, 


371 U.S. 415 (1963). 


Statement 
The "presence in illegal establishment" statute 
(hereafter PIE), enacted in 1953, provides: 


/"§22-1515. Presence in illegal 
establishments. 


(a) Whoever is found in the District 
in a gambling establishment or and 
establishment where intoxicating 
‘liquor is sold without a license or 
any narcotic drug is sold, administered, 
or dispensed without a license shall, if 
‘he knew that it was such an establishment 
and if he is unable to give a good 
account of his presence in the establishment, 
be imprisoned for not more than one year 


or fined not more than $500, or both. 
KEEU 


The "narcotics pad" statute is part of the 1957 


narcotics vagrancy law whose other substantive provisions 


were held unconstitutional by this Court in Ricks v. 


United States (Ricks II), 134 U.S.App.D.c. 215, 414 F.2a 
1111 (1968). It provides: 


"§33-416a. Vagrancy--Narcotic drug 
user--Penalties--Conditions imposed. 


KKK 


(b) For the purpose of this section -- 


(1) the term "vagrant" shall mean any 
person who is a narcotic drug user or 
who has been convicted of a narcotic 
offense in the District of Columbia 
or elsewhere and who -- ° 


REE 
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or criminal intent, creates a crime of status in violation 


of the Eighth Amendment's proscuption against cruel and 


unusual punishment. Cf. Robinson v. California, 370 U.S. 


660 (1962). 

Both PAD and PIE offend the First Amendment's 
freedom of association clause because both statutes 
would inhibit persons from associating with narcotic 
addicts. PAD places a great burden on the ex-addict, 
whose freedom to associate with present addicts is 
forever abridged. No compelling state interest is 
offered to justify this restriction, and it is there- 


fore illegal. 
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THE "GOOD ACCOUNT" PROVISION OF 

D.C. CODE §22-1515(a) [PIE] IS SO 

VAGUE AND STANDARDLESS AS TO 

VIOLATE THE DUE PROCESS CLAUSE 

OF THE FIFTH AMENDMENT. 

D.C. Code §22-1515(a) makes it unlawful for 

a person knowingly to be present in an "illegal 
establishment" without giving a "good account” 
of his presence. There is no sufficiently specific 
definition of "good account" which could serve 
to warn citizens of the type of conduct that is 
prohibited. Moreover police officers and triers 


of fact have no criteria by which to measure whether 


a sufficiently "good" account has been offered 


by a defendant to relieve him of criminal liability. 


Consequently, the statute violates the due process 
clause of the Fifth Amendment because of its vagueness. 
Additionally, the ambiguity of the statute permits 

the police to apply it in dragnet fashion, subjecting 
to criminal prosecution persons whose conduct is 
entirely free from bad purpose; for that additional 
reason PIE violates the Fifth Amendment's due process 


clause. 
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This Court has recently had the opportunity 
to examine similarly vague statutes when in Ricks 
v. District of Columbia, 134 U.S. App. D.C. 201, 


414 F.2d. 1097 (1968) (hereinafter referred to as 


Ricks I) and Ricks v. United States, 134 U.S. App. 


D.C. 215, 414 F.2d. 1111 (1968) (hereinafter referred 
to as Ricks II) the Court held that the same "good 


account" language rendered D.C. Code §§ 22-3302(1), 


5/ 
33-416a(b) (1) (A) and (C) void for vagueness. In 


its Ricks decisions, the Court specifically noted that 
other statutes containing a "good account" clause 

were similarly subject to constitutional attack. The 
Court stated: 


We are also aware that our ruling, as 

a matter of stare decisis, undercuts the 
validity of other sections of both the 
general vagrancy statute and narcotic 
vagrancy legislation. Our silence as 

to the validity of these sections does 

not indicate any reservation about 
extending our holding to cover them: 

in appropriate cases. We do not rule 

on those sections now because their 
validity was not argued nor is decision 

on them necessary for resolution of the 
cases before us. We add this word, fully 
aware that it is dictum, to avoid constric- 
tion of the scope of the ruling by all 
concerned, including those in the legis- 
lative and executive branches. 134 U.S. 
App. D.C. at 214 


5/ Other provisions of the general vagrancy law 
were also held unconstitutional by Ricks I. 
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The vice that renders vague statutes void under 
the due process clause was clearly articulated by the 


Supreme Court in Connally v. General Construction 


Corp., 296 U.S. 385 (1926). The Court stated: 


The result [of uncertainty] is that the 
application of the law depends not 

upon a word of fixed meaning in itself, 
or one made definite by statutory or 
judicial definition, or by the context 
or other legitimate aid to its con- 
struction, but upon the probably varying 
impressions of juries.... The 
constitutional guaranty of due process 
cannot be allowed to rest upon a support 
so equivocal. 


From Connally to the present an unbroken chain of cases 
have condemned on due process grounds criminal statutes 
which fail to apprise the public of what is prohibited or 
which fail to afford judges or juries with adequate standards 
by which to measure the legality of the act. See, e.g. 
Lanzetta v. New Jersey, 306 U.S. 451 (1939); Winters v. 
New York, 333 U.S. 507 (1948); NAACP v. Button, 371 U.S. 
415 (1963); Giaccio v. Pennsylvania, 382 U.S. 399 (1966); 
Shuttlesworth v. Birmingham, 382 U.S. 87 (1966). 
In Giaccio the Court again articulated the dual 
tests that a statute, criticized on vagueness grounds, 
must meet to pass constitutional muster: 

It is established that a law fails to meet 

the requirements of the Due Process Clause 

if it is so vague and standardless that it 


leaves the public uncertain as to the 
conduct it prohibits or leaves judges and 
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jurors free to decide without any legally 
fixed standards, what is prohibited and 
what is not in each particular case. 
382 U.S. at 402-3 (citations omitted) 
This Court in Ricks I and II applied these principles 
to the language of two vagrancy statutes employing a 
"good account" provision and, after noting the widely 
varying interpretations to which the phrase was susceptible, 
concluded that the statutes lacked sufficient precision 
to pass the constitutional test. The Court stated: 
We deem the 'good account' provision much 
too loose to satisfy constitutional requirements. 
It takes but little reflection to bring to mind 
almost immediately the magnitude of the guesswork 
its application commonly entails. (Ricks I, 
134 U.S. App. D.C. at 208-9) 
The decisions in Ricks I and II parallels the 
rulings of numerous other courts which have construed 
and found defective vagrancy statutes containing 
a "good account" or "satisfactory explanation, provision". 
See, e.g. United States v. Margeson, 259 F. Supp. 
256 (E.D. Pa. 1966) holding a New Jersey disorderly 
conduct statute void for vagueness because of its 
"good account" provision; Baker v. Binder,274 F. 
Supp. 658 (W.D. Ky 1967) striking down on vagueness 
grounds a Kentucky loitering statute with a "good account" 
requirement; Smith v. Hill, 285 F. Supp. 556 (E.D. N.C. 1968) 


enjoining enforcement of a vague North Carolina vagrancy 


statute; Broughton v. Brewer, 298 F. Supp. 260 (S.D. Ala. 


1969) enjoining enforcement Of a vague Alabama vagrancy 
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provision; Goldman v. Knecht, 295 F. Supp. 897 (D.Colo. 
1969) enjoining enforcement of a Colorado vagrancy provision 
on grounds of vagueness and overbreadth. 

What Ricks I and II and their analogs in other 
jurisdictions illustrate is that a statute containing a 
requirement that a defendant justify his presence in a 
particular location with a "good account” cannot survive 
a constitutional challenge both because the citizen can 
have no way of knowing in advance if his account will be 
"good" and because police officers and jurors have no criteria 
by which to evaluate the answer, if an arrest is made. 

The District of Columbia Court of Appeals was 
by no means unmindful of the difficulties inhering in 
the "good account" clause of the PIE statute when it 
decided the case below. United States v. McClough, 

263 A.2d. 48 (1970). Referring to this Court's 

Ricks I opinion, the Court below acknowledged that 

the same phrase was at issue in the PIE statute as had 
been criticized in the invalid vagrancy provision 
(D.C. Code §22-3302). The D.C.C.A. realized that 

if PIE were to be saved, the "good account" phrase 

had to be distinguished in importance and breadth from 


the same term found in the statutes thrown out by 


Ricks I and II. The court below sought, therefore, 


to rely on People v. Merolla, 9 N.Y. 2d. 62, 172 


== 


NE 2d. 541, cert. denied 365 U.S. 72 (1961) to develop 

a narrow enough meaning to good account to pass the 

constitutional test. In Merolla, as in People Vv. 

Bell, 306 N.Y. 110, 115 N.E. 2d. 821 (1953) on 

which it relied, the New York Court of Appeals held 

two vagrancy statutes constitutional because the context 

of the statutes narrowed the meaning of good account. 

The statute at issue in Merolla dealt with disorderly 

conduct at a waterfront facility; in Bell the subject 

was loitering on a subway platfrom. In both, the 

Court held that a good account would have been furnished 

by a seen ae the subject was not a trespasser. 
Apart from the fact that both Merolla and Bell 

pre-date many of the significant vagrancy decisions 

in this Court and in the Supreme Court, the holdings 

of those cases are of little help to save the PIE 


statute at issue here. Clearly, a response that a 


subject about to be charged with PIE was present with 


permission in the "illegal establishment" would not 


6/ The New York decision, which pre-dates Miranda 

= v. Arizona, 384 U.S. 436 (1966), did not discuss 
the potential violation of a defendant's Fifth 
Amendment rights inhering in the officer's demand 
for an account. For a discussion of this point 
see p.15 infra. 
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necessarily serve as the needed "good account." Indeed, 


the District of Columbia Court of Appeals in cases 


decided subsequent to its McClough decision, has 


held that permission to be present is not synonymous 
with good account. In Cook v. United States, 272 A.2d. 
444 (1971) the defendant was convicted of PIE although 
he offered as a "good account" that he was present in 
the apartment raided to undertake a mission to buy 
some fried chicken. Similarly, in Jones v. United 
States, 271 A.2d. 559 (1970) a conviction was 
established although the defendant indicated he did 
not know the drugs were present in the apartment he 
was in, and that he had permission to be there. 

The question which the D.C.C.A. opinion in 
McClough leaves unanswered and which creates the 
constitutional infirmity, is: 

How much more than a showing of permission 

is necessary to satisfy the "good account" 

requirement? 

The second effort by the D.C.C.A. to mitigate 
the infirmities of the "good account" provision is 
equally unavailing. The Court states that the vagueness 
of the "good account" clause is mitigated if not 


eliminated by the requirement that the government 


prove culpable intent. 
Lastly, the ‘requirement of the presence 
of culpable intent as a necessary element 
of the offense does much to destroy any 
force in the argument that application 


of the [statute] would be so unfair 
[for vagueness] that it must be held 


invalid.' Boyce Motor Lines v. 
United States, 342 U.S. 337, 263 A.2d. 


at 52. 

The argument, however, is specious. Culpable intent 
could be proven, if at all, from the lack of good 
account, and not by other evidence of criminal 
purpose. It is thus no argument to say that "good 
account" is of little consequence because of the 
culpable intent requirement when that element is 
proven inferentially from lack of good account. 

Since the "good account" language in the PIE 


statute shares the same infirmities as the language 


rejected by this Court in Ricks I and II, this Court 


should reverse the holding of the District of Columbia 
Court of Appeals below by ruling that PIE violates 


the due process clause of the Fifth Amendment. 


== 


PIE VIOLATES THE FIFTH AMENDMENT EITHER 
BY REQUIRING THE DEFENDANT TO BE A 
WITNESS AGAINST HIMSELF, IF "GOOD 
ACCOUNT" IS VIEWED AS AN ELEMENT 

OF THE OFFENSE; OR, BECAUSE THE 

STATUTE IS OVERBROAD, IF "GOOD ACCOUNT" 
IS NOT AN ELEMENT. 

Even if PIE is not void for vagueness, it is 
nonetheless unconstitutional. If absence of "good 
account" is an element to be proven by the government, 
the defendant's Fifth Amendment privilege against 
self incrimination will be sacrificed, whereas if 
"good account is not an element, the statute is over- 
broad. For these reasons, PIE is unconstitutional. 

As written, PIE, like the vagrancy laws which 
it parallels, requires the government not only to prove 
the appellant's presence in the establishment and 
knowledge of the illegality, but also the appellant's 

7/ 
failure to satisfactorily account for his presence. 
Those cases which have construed "good account" in 


similar statutes have held without exception that the 


government must prove the absence of good account as 


an element of its case. Beail v. District of Columbia, 


91 U.S. App. D.C. 110, 201 F.2d. 176 (1952) (construing 


"good account" in the context of the vagrancy statute 


7/ See Appendix "A" for text of statute. 
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D.C. Code §22-3302(8); Worthy v. United States, 133 
U.S. App. D.C. 188, at 191, f.n. 3, 409 F.2d. 1105 

at 1108, f.n. 3 (1968). See also, People v. Bell, 
115 N.E. 2d. 821, 306 N.Y. 110 (1953) (construing 
"good account" in a loitering statute) ;State v. Zito, 
54 N.J. 206, 254 A.2d. 769, (1969) (construing "good 
account" in a disorderly conduct statute). Moreover, 
it is apparent that Congress' choice of making "good 
account" an element to be established by the prosecution 
was a conscious one. Compare 33 D.C. Code §416 (a) (i) 
and 22 D.C. Code §3302 and 3303, where Congress 
explicitly placed the burden of showing lack of 
lawful source of income on the defendant in vagrancy 
cases, with the absence of such language in regard 
to the proof of lack of good account in PIE. 

The dilemma encountered by the government in 
demonstrating an absence of "good account" in its case 
is that to do so would often transgress a defendant's 
Fifth Amendment privilege against self incrimination. 
This is so whether the statute is interpreted as 


requiring a "good account" to be rendered to the 


arresting officer or to the court at time of trial. 


The government would be hard put to prove absence 


of good account to the arresting officer, without 
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running afoul of Miranda v. Arizona, 384 U.S. 436 (1966). 
The defendant about to be arrested for PIE is clearly 
entitled to Miranda warnings and an intelligent waiver 
of the right to silence would be hard to demonstrate 
if the defendant offered his "good account” in order 
to maintain his freedom. Cf. Albertson v. Subversive 
Activities Control Board, 382 U.S. 70 (1965). Nor could 
a subject's refusal to furnish any explanation at 
all for his presence be used as affirmative evidence 
of guilt. Cf. Malloy v. Hogan, 378 U.S. 1 (1964); 
Garrity v. New Jersey, 385 U.S. 493 (1967); Spevak 
v. Klein, 385 U.S. 511 (1967); Marchetti v. United 
States, 390 U.S. 39 (1969). 

Similarly, if a defendant failed to provide a 
good account to the arresting officer -- whether that 
mean any account at all or one deemed insufficient by 
the arresting officer -- and further chose to remain 
Silent at time of trial, the government would be 


prohibited from establishing lack of good account 


from his silence. Griffin v. California, 380 U.S. 


609 (1965). The D.C.C.A. recognized this: 


Certainly, the Government can impose no 
burdens upon an accused's right to remain 
silent, either by using that silence as the 
basis for removal from office, [citations] 
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disbarment, [citations] or comment to the 
jury as an indication of guilt, [citations]. 
It would seem equally clear that such 
silence could not be made a crime, see 
Marchetti v. United States, 390 U.S. 39, 

88 S.Ct. 697, 19 L. Ed. 2d. 889 (1968) 
Haynes v. United States, 390 U.S. 85, 

88 S.Ct. 722, 19 L. Ed. 2d. 923 (1968) 

or element of an offense. To do so would be 
the imposition of a sanction tending to 
make the assertion of the privilege 
"costly." [citations] 

263 A.2d. 48 at 52-3. 


Faced with the constitutional infirmity inherent 
in proving lack of good account, the D.C.C.A. endeavored 
to alter the structure of the statute, by Sania Ses 
lack of "good account" as an element of the offense, 
and transforming it into an affirmative defense: 


If a 'good account' clause is used to 
describe an element of the crime, which 
would be its function in a statute making 
it a crime 'to fail to give a good account 
to a police officer whenever asked':, then 
the accused's silence, or his coerced 
suspicious statements, would supply’ the 
lack of'good account' essential to the 
Government's prosecution. However, 

we construe the 'good account' clause 

in PIE as merely establishing an affirmative 
defense to the otherwise completed crime 
of knowingly being present in an illegal 
establishment. 263 A.2d. at 53 (footnote 
omitted) 


To achieve this transformation, the Court relied on 
Johnson v. United States, 255 A.2d. 494 (1969, which 
in turn had relied upon this Court's holding in 


Benton v. United States, 98 U.S. App. D.C. 84, 232 


F.2d. 341 (1956). Those cases do not, however, work 


the sort of alchemy desired by the D.C.C.A. Rather, 
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they suggest that a failure to provide a good account 
May be proven by the Government inferentially in a 
prosecution for possession of implements of a crime 
where the articles in question are as "sinister" 
as opium or lottery tickets. Obviously, the D.C.C.A. 
did not intend in its McClough opinion to imply that 
lack of good account could be proven inferentially 
in a PIE case from presence in the location where 
drugs were found. Such an inference would not pass 
the established tests for inferences in criminal 
cases. Such an inference would be the very type 
prohibited by the Supreme Court in Tot v. United 
States, 319 U.S. 463 (1943) for lack of rational 
connection: 
Under our decisions, a statutory presump- 
tion cannot be sustained if there be no 
rational connection between the fact 
proved and the ultimate fact presumed, if 
the inference of the one from proof of 
the other is arbitrary because of lack of 
connection between the two in common 


experience. 319 U.S. at 467-8. 


Much less would the inference pass the test which the 


Supreme Court seems to be developing in Leary v. United 


States, 395 U.S. 6 at 37 (1969); Turner v. United States, 
396 U.S. 398 at 405 (1970), namely that the inference, 


to be allowable, must flow "beyond a reasonable doubt" 
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from the proven fact. In its most recent opinion 
referring to presumptions, the Supreme Court has 
noted that a statute which presumed guilt or shifted 
the burden to the defense after proof of an act not 
inherently criminal (e.g., an abortion) would violate 
the Fifth Amendment. United States v. Vuitch, __ 
U.S. __—- (decided 4/21/71) 39 USLW 4464 at 4466 
(4/20/71) . 

Only if "good account" were excised entirely 
from the government's proof in a PIE prosecution could 
the self-incrimination and presumption problems 
referred to above be avoided. This is what the D.C.C.A. 


sought to accomplish. But the unacceptable result 


is a statute violative of due process by reason of 


overbreadth. Without the "good account" element, 

an offense could be established merely by showing 

a defendant's presence at the "establishment" with 
knowledge of the illegal activity. Thus, a physician 

at an addict's apartment, knowing illegal drugs 

to be present,would be convicted under this construction 
of PIE although his purpose was to provide the addict 
with medical help. Similarly, a man in his sister's 


apartment to pick up his nephew would be criminally 
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liable simply because his sister was known by him to 
be an addict likely to have drugs on Neneee™ Or, an 
addict's wife or mother coming to the addict's 
apartment to provide help for the addict seeking to 
withdraw from drugs would be subject to secant 
It is no answer in these situations that the 
accused could avoid conviction by offering the 
explanations in defense. A cardinal principal of our 
jurisprudence is that the defendant need not prove 
his innocence, but that the burden to prove guilt is 
on the government. It is plain, then, that if lack of 
"good account" need not be proven by the government, 
PIE can sweep within its reach persons whose conduct 
is wholly lawful. A statute amenable of such 


application is overbroad, and therefore violative 


of the Fifth Amendment. NAACP v. Button, 371 USS. 


8/ United States v. Francis Wells, Criminal No. 
49059-70C, Superior Court for the District of 
Columbia, now pending review in the District of 
Columbia Court of Appeals following conviction, 
presents this fact pattern. 


Ironically, an addict might himself be free from 
criminal liability for possession of drugs in his 

own home under Watson v. United States, U.S. 

App. D.C. F.2d. (Slip Opinion 21,186; 
decided 7/15/70 en en banc, if the drugs were for his 

own use, but his mother could, under the D.C.C.A. 
opinion, be criminally liable since the presence 

of the drugs make the establishment "illegal", 

and as a non-addict, she is without a "Watson" defense. 
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415 (1963); Thornhill v. Alabama, 310 U.S. 88 (1940); 


Speiser v. Randall, 357 U.S. 513 (1958); Baggett v. 
Bullitt, 377 U.S. 360 (1964). 

For those defendants with prior convictions, 
transforming "good account" to an affirmative defense 
presents additional problems. As amended, D.C. Code 
§14-305 requires the admissibility of prior convictions, 
if offered by the prosecution for impeachment purposes, 
if the defendant testifies. The "good account" 
defense would be illusory for defendants whose 
credibility would be open to immediate impeachment 
by virtue of their prior criminal records. Cé£. 

Tot v. United States, 319 U.S. 463, at 470 (1943). 

PIE is violative of the Fifth Amendment no 
matter how it is read: it either requires a 
defendant to incriminate himself, or, if that problem 
is avoided, the statute is overbroad. For either 


reason, the statute must fail. 
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THE PAD STATUTE IS UNCONSTITUTIONAL 

BECAUSE IT PUNISHES THE STATUS OF 

ADDICTION IN VIOLATION OF THE EIGHTH 

AMENDMENT AND BECAUSE IT SUBJECTS 

PRESENT AND FORMER ADDICTS TO 

CRIMINAL TREATMENT FOR EVENTS THAT 

WOULD NOT BE PUNISHABLE WITH REFERENCE 

TO NON-ADDICTS, IN VIOLATION OF THE 

EQUAL PROTECTION CLAUSE. 

The thrust of PAD is to punish present and former 
narcotics addicts not for the commission of any act 
or for any criminal plan but for the mere status of their 
addiction. The conduct proscribed by D.C. Code 
§33-4l6a (b)(1)(B) is merely being in a place where 
narcotics are present. The nature of the addiction 
sickness is such that the addict cannot avoid this 
condition: drugs are a part of his life and it is an 
inevitable concommitant of his condition that he 
will be in possession of drugs or in a place where 
they are located. cf. Albert Watson v. United States, 
U.S. App. D.C. ’ F.2d. (Slip Op. #21,186; 

decided 7/15/70, en banc). To punish the addict for 
his mere possession of drugs, or, still less, for his 


proximity to drugs, would violate the spirit of 


Robinson v. California, 370 U.S. 660 (1962) and Watson v. 


United States, supra. Those cases recognized the 


Eighth Amendment prohibition against punishment of an 


-22- 


addict for his sickness. In Robinson, the Supreme 
Court ruled that addiction itself could not be 

the object of punishment. Likewise, in Watson 

this Court suggested the constitutional infirmities 
inherent in a prosecution of an addict for possession 
of drugs needeé to sustain his own addiction. The 
Court reasoned that such prosecution could transgress 
the Eighth Amendment prohibition, since the possession 
of drugs is, for an addict, integrally tied to 

his addiction sickness. In the same way, prosecution 
of an addict for being in a place where narcotics 
could be found likewise crosses the prohibition 
established by the Eighth Amendment. cf. Powell 


v. Texas, 392 U.S. 514 (1968), Easter v. District 


of Columbia, 124 U.S. App. D.C. 33, 361 F.2d. 


60 (1966). 

Ex-addicts in particular bear a burden not 
for their present conduct but for their past acts: they 
are for life liable to prosecution under PAD a 
circumstances where the non-addicted person would 
escape criminal treatment. If two persons are 
present in a room where drugs are found, yet neither 
is now an addict, one could be treated criminally 
not because of an act -- the person without the 


narcotics record who finds himself in the same 
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location is not subject to PAD prosecution -- but 
because of his status as a former addict. This is 
precisely what the Supreme Court inveighed against in 
Robinson v. California, 370 U.S. 660 (1962). Moreover, 
the discrimination against ex-addicts violates the 
equal protection clause of the Fourteenth Amendment 

as it treats unequally persons who, measured by the 


only rational standard,the act involved, are identical. 


cf. Skinner v- Oklahoma, 315 U.S. 535 (1942); 


Korematsu v. United States, 323 U.S. 214 (1944); 
Sherbert v. Verner, 374 U.S. 398 (1963). 

Because the PAD provision in its application 
punishes addicts merely for an incident of the status 
of their addiction, and because the PAD provision 
unreasonably discriminates against ex-addicts, it 


should be found unconstitutional. 
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THE NARCOTICS VAGRANCY (PAD) STATUTE, 
D.C. CODE §33-416a(b) (1) (B), IS VAGUE 
AND OVERBROAD BOTH AS WRITTEN AND AS 
CONSTRUED BY THE DISTRICT OF COLUMBIA 
COURT OF APPEALS. IT ALLOWS FOR ARREST 
AND CONVICTION ON PROBABILITIES OF . 
CRIMINAL CONDUCT. IT THEREFORE 
VIOLATES THE DUE PROCESS CLAUSE OF THE 
FIFTH AMENDMENT. 

Since this Court's decisions in Ricks I and II 
there can be little doubt that D.C. Code §33-4l6a (b) 
(1) (B) is offensive to the due process clause of the 
Fifth Amendment. While Ricks II invalidated on 
constitutional grounds subsections (A) and (C) 
of the same statute, the reach of Ricks was clearly 
intended to encompass other provisions of the same 
statute which were of similar construction. The 
flaw common to subsection (B) (which is before this 
Court) and subsections (A) and (C) (construed 
by the Ricks Court) is that the language of all three 
opens "the door wide to convictions on suspicion in lieu 
of proof of criminality." 134 U.S. App. D.C.:. at 219. 

It was on the basis of the Ricks decisions 
that Chief Judge Greene ruled subsection (B) 
unconstitutionally broad when appellant McClough 


challenged the statute at time of trial. In his written opinion, 


United States v. McClough, 97 Daily Wash. L. Rep. 601 


(1969) Chief Judge Greene noted that subsection (B) of 


the statute was "strikingly similar" to the provisions 
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found defective by this Court in Ricks II. Noting that 
District Court Judge Oliver Gasch had also found subsection 


(B) constitutionally deficient in the context of a Motion 


to Suppress Evidence United States v. Spriggs, Criminal 


No. 451-69 (decided 1/4/69) because of this Court's 
Ricks decisions, Chief Judge Greene found no basis 
upon which one could distinguish the structure of 
the subsections. Judge Greene found that 
subsection (B) was "to all intents and purposes identical 
to subsection (C)": both were dragnet-type statutes which 
allowed convictions on mere suspicion or "probability" of 
criminal conduct. Judge Greene also concluded that 
the absence of a scienter requirement from the statute, 
making possible convictions even where the defendant 
had no knowledge of the illicit drugs, further flawed 
the PAD provision. Moreover, the statute was vague 
in its proscription against being in "any place" 
where drugs could be found, since an addict in a 
building as complex as the Pentagon or as vast as the 
Empire State Building could be liable for prosecution 
for PAD if drugs were found any place within the 
structure. 

In reviewing Chief Judge Greene's opinion, the 


District of Columbia Court of Appeals attempted to 
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remedy the most glaring defect of the statute by 


10/ 
reading a scienter requirement into the provision. ~ 


The D.C.C.A. was unable, however, to remedy the other 
constitutional weaknesses of the statute, particularly 
its substitution of probabilities of criminal conduct 
for hard proof of an actual, criminal act. The 
vagueness inherent in the Pap language could not be 
corrected either by the addition of the scienter 


requirement. 


— 


10/ The D.C.C.A. overruled its prior Harris v. 
United States decision, 162 A.2d. 503 (1960), 
wherein the Court hela scienter was not an element 
of the offense. In McClough the D.C.c.a. 
stated as follows: 


We believe that by construing PAD to 
require knowledge on the part of the 
defendnat of the presence of narcotic 
drugs, in the place where he is, the 
statute can be constitutionally upheld. 
Therefore, to that extent we overrule 
our prior holding in Harris v. United 
States [citation] 263°A.2d. at 55 
(footnote omitted) 
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Even assuming the government could establish 
scienter, PAD would fare no better than PIE from the 
standpoint of ee present in an 
addict's apartment, and suspecting that drugs are 
there would be subject to prosecution regardless of 
their motives, if those persons had a past or present 
narcotics background. An ex-addict (with a record 
of narcotics convictions) who ventures to the house 
of an addict friend in an effort to help him withdraw 
from drugs is criminally liable, if the District of 
Columbia Court of Appeals' ruling is allowed to 
stand. PAD is nothing more than a different way of 
prosecuting narcotics addicts for PIE without even 
according them the "good account" escape mechanism 
contained in PIE. Since, as construed, the statute 
would authorize conviction of a person whose presence 
was not tied with any illegal activity, the statute 
is overbroad and thus void under the due process 


clause. NAACP v. Button, 371 U.S. 415 (1963); 


Thornhill 'v. Alabama, 310 U.S. 88 (1940); Speiser 


v. Randall, 357 U.S. 513 (1958); Baggett v. Bullitt, 
377 U.S. 360 (1964). 
The D.C.C.A. would thus allow the PAD statute 


to be used for preventive purposes and to punish those 


11/ See discussion on overbreadth of the PIE statute, 
supra. at p. 13. 
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who are "likely" to be involved in illegal activity 
although the Government has no proof of such behavior. 
The D.C.C.A. notes that PAD 

Single[s] out narcotic users for 

prosecution as those most likely to 

be engaged in illicit narcotics 

traffic. 263 A. 2d. at 55 
Since PAD convictions could be obtained merely on a 
showing that the addict was knowingly present where drugs 
were used or kept, the statute would allow criminality to 
be inferred from the probabilities: i.e., that Since the 
defendant was an addict (or ex-addict) and drugs were 
present he was doubtless engaged in criminal enterprise. 
Not only does such an inference fail the established 


12/ 
tests, it also strikes at the very heart of our system 


of justice which requires individual proof, never 


statistical probabilities: 


Statistical likelihood that a particular 
societal segment will engage in criminality 
is not permissible as an all-out substitute 
for proof of individual guilt. And not 
even past violation of the criminal law 
authorizes one's subjection to innately 
vague statutory specifications of crime. 
Ricks v. District of Columbia, 

134 U.S. App. D.C. at 214 (footnotes 


omitted) 


Cf. Tot v. United States, 319 U.S. 463 (1943); 
Leary v. United States, 395 U.S. 6 (1969); 
United States v. Vuitch, ___—*aU-S. _, 

39 USLW 4464 (1971) 
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Aside from the statute's overbreadth and 
substitution of suspicion for hard proof, the vagueness 
criticized by Chief Judge Greene still plagues the 
statute, even with scienter. In outlawing addicts 
from being knowingly present in "any abode, house, 
shed, dwelling, building, structure, vehicle, 
conveyance or boat in which illicit narcotic drugs 
are kept, found or used," the statute fails to indicate 
the proximity to the prohibited articles that would 
justify a conviction. As Chief Judge Greene suggested 
the Pentagon or Empire State Building could be a 
narcotics "pad" under this statute. Although the 
D.C.C.A. speculated that the required proof of 
knowledge would perforce define the proximity of the 
defendant to the drugs, is this expectation of the 
D.C.C.A. a sufficient substitute for that measure 
of statutory clarity which the Supreme Court has 
repeatedly called for in the criminal law? Cf. 


Lanzetta v. New Jersey, 306 U.S. 451 (1939): 


Giaccio v. Pennsylvania, 382 U.S. 399 (1966); 


Shuttlesworth v. Birmingham, U.S. (1966) Appellants 


suggest not. 
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A statute such as PAD, which would substitute 


mathematical probabilities for hard proof of ‘criminality, 
which is overbroad so as to include conduct which is 
wholly innocent, and which is vaguely written cannot 


survive constitutional challenge. 
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BOTH PIE AND PAD VIOLATE THE FIRST 
AMENDMENT TO THE CONSTITUTION BY UNDULY 
RESTRICTING FREEDOM OF ASSOCIATION 
‘WITHOUT JUSTIFYING SUCH RESTRICTION 
WITH A 'COMPELLING STATE INTEREST.' 

Both PAD as written and PIE as construed by the 
District of Columbia Court of Appeals would penalize 
persons for their association with narcotics users. 
The present narcotics user, past user and person who 
has never been an addict would be unable to associate 
freely with persons of their choice without running 
the risk of criminal treatment merely because of the 
association. No compelling state interest can be 
demonstrated to justify this erosion of a fundamental 
First Amendment right. The statutes are therefore 
unconstitutional. 

Narcotics addiction carries with it the certainty 
that a narcotics addict in his own home will usually 


have either narcotics or narcotics paraphernalia, since 


he will be continuously injecting the drugs-cf. 


Watson v. United States, U.S. App. D.C. , 


F.2d. _- (Slip op. 21,186; decided 7/15/70 en banc). 
Since PIE makes any person liable to imprisonment if 
he is found in a place where narcotics are illicitly 
kept, an individual risks prosecution whenever he sees 


an addict in his apartment. PAD is to the same effect 
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but applicable only to present or past narcotics 
users: they too would be subject to arrest merely 
for visiting an addict in his own apartment. ' For the 
addict and his visitors alike, the freedom to 
associate is sharply curtailed by the effect of the 
PIE and PAD statutes. 

Constitutional rights, and First Amendment rights 
in particular, can only be limited when the state can 


demonstrate a "compelling state interest." Aptheker 


v. Secretary of State, 378 U.S. 500 (1964): NAACP v. 


Alabama, 377 U.S. 288 (1964); Shapiro v. Thompson, 
394 U.S. 619 (1969). More than merely the "rational 
basis" for legislation limiting such important rights 
must be shown, and the District of Columbia Court of 
Appeals erred in applying this lower standard in its 
opinion below. 263 A.2d. at 55. 

Plainly, no "compelling" state interest for the 
intrusion on the associational rights caused by these 
two statutes can be demonstrated. However necessary 
the curtailment of narcotics traffic might be, cannot 
that objective be more usefully carried out by statutes 
restricting the importation, sale, distribution and 


13 / 
possession of drugs? Those statutes would not make the 


13/ The President's Commission on Crime in the District 
of Columbia (1966 ) concluded that D.C. Code §33-4lé6a, 
which includes PAD was not an appropriate vehicle 
to carry out a narcotics traffic reduction program. 
Repeal of the provision was suggested. (p. 580) 
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same inroads on constitutional freedoms. Since the 


erosion of fundamental rights caused by both PAD 


and PIE are excessive in view of the absence of a 


compelling state interest, both statutes should be 


found unconstitutional. 
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CONCLUSIONS 


For the foregoing reasons this Court should find 
both D.C. Code §22-1515(a) and D.C. Code ¢33-416a (b) (1) 
(B) unconstitutional. As a result, this Court should 
in No. 24,142 reverse the judgment below with instructions 
to vacate the conviction of appellant Holly for PIE. 

This Court should also reverse the judgment below inso- 
far as it authorizes the re-institution of the information 
charging PAD. 

In No. 24,144 the Court should reverse the judgment 
of the District of Columbia Court of Appeals as to 
appellant McClough with instructions to dismiss 
information charging PIE. 

In No. 24,145 the Court should reverse the judgment 
of the District of Columbia Court of Appeals as to 
appellant McClough insofar as it allows reinstatement 
of the PAD information. 


Respectfully submitted, 


AEE. Hed A 

Peter R. Kolker 

Counsel for Appellants Holly 
and McClough 

Public Defender Service 

601 Indiana Avenue, N.W. 

Washington, D.C. 20004 


CERTIFICATE OF SERVICE 


I hereby certify that I have served a copy of the 


foregoing Brief for Appellant by hand delivering the 
same at the Office of the United States Attorney, 


Appellate Division, United States Courthouse this 


30th day of April, 1971. 


Peter R. Kolker 


APPENDIX A 


The Text of Constitutional Provisions and Statutes 


Primarily Relied Upon 


United States Constitution, First Amendment, provides 
in pertinent part: 
Congress shall make no law ...abridging... 
the right of the people peaceably to 
assemble.... 
United States Constitution, Fifth Amendment, provides 
in pertinent part: 
No person shall...be compelled in any 
criminal case to be a witness against 
himself, nor be deprived of life, liberty 
or property, without due process of law.... 
United States Constitution, Eighth Amendment provides: 
Excessive bail shall not be required, 


nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 


Text of Statutes Primarily Relied Upon 


District of Columbia Code, g14-305 (as amended 1970) 


provides in pertinent part: 


Competency of witnesses, impeachment 
by evidence of conviction of crime. 


District 


(b) (1) Except as provided in paragraph (2) 
for the purpose of attacking the credibility 
of a witness, evidence that the witness 

has been convicted of a criminal offense 
shall be admitted if offered, either upon 
the cross-examination of the witness or by 
evidence aliunde, but only if the criminal 
offense (A) was punishable by death or 
imprisonment in excess of one year under 
the law under which he was convicted, or (B) 
involved dishonesty or false statement 
(regardless of punishment). A party 
establishing conviction by means of 
cross-examination shall not be bound by 

the witness' answers as to matters relating 
to the conviction. 


of Columbia Code, §22-1515(a) (1967 Ed.) provides: 


Presence in illegal establishments. 


(a) Whoever is found in the District: in 

a gambling establishment or an establishment 
where intoxicating liquor is sold without 
a license or any narcotic drug is sold, 
administered, or dispensed without a 
license shall, if he knew that it was such 
an establishment and if he is unable to 
give a good account of his presence in the 
establishment, be imprisoned for not more 
than one year of fined not more than $500, 
or both. 


District of Columbia Code, $33-416a (1967 Ed.) provides 


in pertinent part: 


Vagrancy - Narcotic drug user - Penalties - 
Conditions imposed. 


ek kek *& 


For the purpose of this section 


(1) the term "vagrant" shall mean any 
person who is a narcotic drug user or who 
has been convicted of a narcotic offense 
in the District of Columbia or elsewhere 
and who - 


(B) is found in any place, abode, 

house, shed, dwelling, building, structure, 

vehicle, conveyance, or boat, in which 

any illicit narcotic drugs are kept, found, 

used, or dispensed; or 

kk * : 

Any person convicted of being a vagrant under 
the provisions of this section shall be 
punished bv fine of not more than $500 or 
imprisonment for not more than one year, or 
by both such fine and imprisonment. 


APPENDIX B 


Opinion of the District of Columbia 
Court of Appeals in No. 24,142 


No. 5062 


JOHN G. HOLLY, 


Appellant, 
v. 1849-69 AB 


UNITED STATES, 
Appellee. 
APPEAL FROM THE DISTRICT OF COLUMBIA 


COURT OF GENERAL SESSIONS 


BEFORE: Hood, Chief Judge, and Kelly and Gallagher, 
Associate Judges. 


JUDGMENT 
This case came on to be heard upon the record from 
the District of Columbia Court of General Sesssions and 
was argued by counsel. 
On consideration whereof, and after review of the 
record and briefs, the court is of the opinion that the 
evidence was sufficient to support appellant's conviction 


of vresence in an illegal establishment, D.C. Code 1967, 


§ 22-1515, and that there was no error of law justifying 


reversal. United States v. McClough, Tyler and Parks, 


D.C. App., A.2d (Nos. 4930, 4952, 4953, decided 


No. 5062 
- 2 —- 


March 13, 1970). On the same authority it was error to 
convict appellant of narcotics vagrancy, D.C. Code 1967, 
g 33-4l6a, for the reason that the information failed to 


allege knowledge on the part of appellant of the presence 


of illicit narcotics in the house in which the narcotic 


drugs were found. 

Accordingly, it is this 17th day of March, 1970, 

ORDERED AND ADJUDGED that appellant's conviction of 
presence in an illegal establishment be, and it hereby is, 
affirmed, and it is 

FURTHER ORDERED that appellant's conviction of 
narcotics vagrancy be and it hereby is reverséd and the 
case remanded with instructions to dismiss the information 
without prejudice. 


PER CURIAM. 


APPENDIX C 


Opinion of the District of Columbia Court of Appeals 
No. 24,144 and 24,145 


UNITED STATES, Appellant, 
v. 


Michael C. MCCLOUGH, Leon E. Tyler, 
Appellees. 


UNITED STATES, Appellant, 
v. 


John W. PARKS, Appellee. 


UNITED STATES, Appellant, 
Vv. 


Michael C. McCLOUGH, Appellee. 


Nos. 4930, 4952 and 4953. 
Distriet of Columbian Court of Appeals. 
Argued ‘Sept. &, 1060. 
Reargued Jan. &, 170. 


Decided March 13, 1970. 


Prosecutions for violations of narcotics 
vagrancy statute and statute defining as of- 
fense knowing presence in iliegal narcotics 
establishment if defendant is unable to 
Kive good account of his presence, ‘The 
District of Columbia Court of General Ses- 
sions, Milton D. Korman and Harold H. 
Greene, JJ., dismissed 
Kround that statutes in question were un- 
constitutional, and) government appealed. 
The Court of Appeals, Kern, J., held that 
“good account” clause of latter statute 
merely establishes affirmative defense to 
otherwise completed crime of knowing 
presence in illegal establishment, and does 
not, if defendant does not testify, lessen 
xovernment’s burden of proving knowing 
presence; and thus, statute does not vio- 
late privilege against self-incrimination; 
and that, construing narcotics vayrancy 
statute as requiring knowledge by defend- 
ant that he is in place within which nar- 
cotics are kept, found, used or dispensed, 
such statute is not unconstitutional, but that 
charges under such statute would be dis- 
missed without prejudice for failure of in- 


informations on 


formation to allege knowledge on part vu 
defendants, 


Affirmed in part and reversed and 
remanded in part. 


- 1. Constitutional Law C258 - 


To meet requirements of due process, 
criminal stitute must be sufficiently def- 
mite to give notice of required conduct to 
one who would avoid its penalties and to 
xinde court in its application and lawyer 
mm defending one charged with its viola- 


bon. 


2. Vagrancy 1 

In context of statute defining as crime 
one’s knowing presenee in illegal narcotics, 
gambling or hquor establishment, if defend- 
ant is unable to give good account of his 
presence, culpable intent being necessary 
clement of the offense, “good account” 
takes on narrow meaning of demonstrating 
that one's knowing presence in the illegal 
establishment was for Jawful purpose and 
Not ats participant in the illegal activity 
taking: place there, I.C.C.E. § 22-1515 
(a). 

See publiention Words and Phrasex 

for other judicial 

definitions, 


coustructionx and 


3. Vagrancy C1 


Presence im ileal establishment, un- 
he standing or “loitering” on street cor- 
presumptively innocent be- 
havior, and thus person may constitution- 
ally be called upon to explain such presence. 
DCCL § 22-1515(a), 


ner, In not 


4. Vagrancy (>3 


In trial on charge of knowing presence 
in illegal narcotics establishment, defend- 
ants would be entitled to present to jury 
explanations of such presence in addition 
to those given to police. D.C.C.E. § 22- 
1515(a). 


5. Criminal Law €=721(1) 
Officers =66 


Government can impose no burdens 
upon accused's right to remain silent, either 


UNITED STATES v. McCLOUGH 
Cite an 203 A.2d 48 


by using that silence as basis for removal 
from office, disbarment, or comment to 
jury as indication of guilt. U.S.C.A.Const. 
Amend. 5. 


6. Criminal Law (=26, 317 


Silence cannot be made crime or cle- 
ment of offense; but defendant cannot rely 
on privilege against sclf-incrimination to 
mitigate effect of his failure to testify to 
prove matter in the nature of affirmative 
defense, and may be called upon to explain 
sinister behavior or to bear the conse- 
quences of inference or presumption arising 
therefrom. U.S.C.A.Const. Amend, 5. 


7. Vagrancy 1,3 


In statute making unlawful knowing 
presence in narcotics or other illegal estab- 
lishment, if defendant cannot give jood ac- 
count of his presence, failure to yive “ood 
account” is not element of the crime and 
does not create presumption of knowledge 
of illegality of premises, which must be 
proved by the government as separate cle- 
ment of the crime, or presumption of any 
other clement of the crime; rather provi- 
sion for giving good account merely estab- 
lishes affirmative defense to otherwise com- 
pleted and adequately described crime of 
knowingly being present in illegal estab- 
lishment. D.C.C.E. § 22-1515(a). 


8. Criminal Law €=393(1) 
Vagrancy <>3 


If defendant charged with knowing 
presence in narcotics or other illegal estab- 
lishment chooses not to testify to attempt 
to establish defense wecount,” 
this in no way lessens government's bur- 
den of proving knowing presence in ille- 
gal establishment and does not expose de- 
fendant to added criminal responsibility ; 
and thus, statute defining such offense docs 
not violate privilege against self-incrimina- 
tion. U.S.C.A.Const. Amend. 5; D.C.C.E. 
§ 22-1515(a). 


of “yood 


9. Vagrancy <>! 


Purpose of Congress in enacting stat- 
ute making unlawful knowing presence in 


263 A.26—4 
Mé.Rep. 262-263 A.2d-—24 


| D.C. 49 


illegal narcotics, gambling, or liquor estab- 
lishment was to lead to eradication of such 
illegal establishments by making presence 
or employment therein crime. 
22-1515(a). 


D.C.C.E. § 


10. Vagrancy <>! 


Mlegal “narcotic * *: *  establish- 
ment” is not merely place where addicts 
may be present, but is place where pushers, 
addicts and unaddicted neophytes can easily 
transact business, and thus effect of statute 
making it crime to knowingly he present in 
such establishment on status, of being ad- 
dicted to narcotics is merely incidental to 
Statute’s major thrust 
traffic, and climination of such establish- 
ments was proper subject for Congression- 
D.C.C.E. § 22--1515(a). 


See publication Words and Ihraxex 


against narcotics 


al action, 


for other judicial constructions and 
definitions. 


- Constitutional Law €=258 
Vagrancy C1 . 


Without requirement of ‘knowledge hy 
defendant that he is in place wherein nar- 
cotics are kept, found, used, or dispensed, 
narcotics vagrancy statute would violate 
duc process; but statute would be construed 
to require knowledge on part! of defendant, 
and, so construed, would be constitutionally 
valid; overruling in part Harris v. United 
States, D.C.Mun.App., 162 A.2d 503. U.S. 
C.A.Const. Amend, 5; 1).C.C.F. § 33-416a 
(hb) (1) (CB), 


12, Vagrancy >! 


Narcotics vagrancy statute was design- 
ed in large part to punish participants in 
narcotics traffic, and as such does not fit 
into class of offenses in which absolute 
criminal liability is imposed. D.C.C.F. § 
33-416a(b) (1) (RB). 


13. Vagrancy 1 


Burden put upon prior narcotics of- 
fenders and narcotics users, as those most 
likely to engage in illicit narcotics traffic, 
of absenting themsclves from places where 
the narcotics are kept or used is not im- 


50.~—Osiw. ce. 
permissible deprivation of freedom of 
movement. D.C.C.E. § 33-416a(b) (1) (B). 


14. Vagrancy <=3 


Proof of knowledge of presence of nar-- 
coties, required in prosecutions under nar- 
cotics vagrancy statute, will usually take 
form of inference to be drawn from defend- 
ant’s proximity to or connection with nar- 
cotics, and not merely from presence in 
one part of large building in which nar- 
cotics are found. D.C.C.E. § 33-416a(b) 
(1) (B). 


15. Vagrancy <=2 


Charges of violations of narcotics 


vaygrancy statute would be dismissed with- 
out prejudice, where information failed to 
allege knowledge on part of defendants of 
presence of illicit narcotics in residence in 
which narcotic drugs were found. 1).C.C.E. 
§ 33-416a(b) (1) (B). 


———_ 


Daniel E. Toomey, Asst. U.S. Atty., with 
whom Thomas A. Flannery, U. 5. Atty. 
and Roger E. Zuckerman, Henry I’. Greene, 
Gregory C. Brady, Lawrence S. Margolis, 
Richard N. Stuckey, and John A. Terry, 
Asst. U. S. Attys., were on the brief, for 
appellant. 


* This case was originally argued before a 
panel consisting of Chief Judge Hood, und 
Associate Judges Kern and Gallagher. 
Thereafter, the court sua xponte ordered n 
reargument’ before the court en bane lim- 
ited to the ‘issues of the lack of a knowl- 
edge requirement and associated problems 
of unconstitutionality surrounding D.C. 
Code 11 § 334AlGa(b) (1) (1), dis- 
cussed in Section Ii of this opinion, 
Krooks v. United States, No. 4082, was 
consolidated with this case for the pur- 
poxe of argument en bane on these 8: 
insures but will be decided ino a separate 
opinion. Only the original panel heard 
and decided that part of the case concern: 
ing D.C.Code 1067, § 22-1515(a), appear- 
ing in Section 1. Asnociate Judge 
Nebeker did not participate in this cuse. 


1. This section provides in pertinent part: 
Whoever is found in the District in 2 
gumbling establishment or an estnblish- 
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Sanford Z. Berman, Riverdale, Md., for 
appellee McClough. David Lamb, Bethes- 
da, Md, for appellee Tyler. Nicholas L. 


Ruggieri, Bethesda, Md., was on the brief 


for appellees. 


Before HOOD, Chief Judge, and KERN 
and GALLAGHER, Associate Judges.* 


KERN, Associate Judge. 


Appellees McClough and Tyler were 
charged with being present in an establish- 
ment at 1207-614 Street, N.W., where they 
knew narcotic drugs were being dispensed, 
in violation of D.C.Code 1967, § 22-1515 
(a) (hereinafter referred to as PIE).! 


Appellees. MeClough and Parks were 
charged on an information with narcotics 
vagrancy in that they were found in a 
private residence in which narcotic drugs 
were kept and they were drug users or had 
prior convictions of narcotics offenses, in 
violation of 1D.C.Code 1967, § 33-416a(b) 
(1) (B) (hereinafter referred to as PAD)# 


The Government appeals from various 
pre-trial orders dismissing the informations 
against all the appellees on the ground that 
PIE and PAD are unconstitutional. 


I. Section 22-1515(a) (PIE) 


The trial judge granted appellees’ mo- 
tions to dismiss the PIE charge without 


ment where intoxienting liquor is sold 
Without a license or any narcotic drug is 
sold, administered, or dispensed without 
uw license xball, if he knew that it wax 
such an extablishment and if he is un- 
able to give a good necount of his prea- 


ence in the establixhinent, be imprisoned 
. 


2. This section provides in pertinent part: 
{Alny person who ix a narcotic drug 
user or who hus been convicted of a 
narcotic offense in the District of Co- 
lumbia or elxewhere und who— 

(8) ix found in any place, abode, 
house, shed, dwelling, building, struc- 
ture, vehicle, conveyance, or boat, in 
which any illicit narcotic drugs are 
kept, found, used, or dispensed * * *. 


UNITED STATES v. McCLOUGH 
Cite as 263 A.2d 48 


opinion, but in a previous hearing involving 
another defendant, he ruled that PIE was 
unconstitutional for vagueness, by virtue of 
the “unable to give a good account of his 
presence” clause in the statute.? The trial 


court felt compelled to reach such conciu- - 


sion by the decision in Ricks v. District of 
Columbia, 134 U.S.App.D.C. 201, 414 F.2d 
1097 (1968) (hereinafter referred to as 
Ricks 1.) 


{1} It is clearly established that in order 
to meet the requirements of due process, 
“(a] criminal statute must be sufficiently 
definite to give notice of the required con- 
duct to one who would avoid its penalties, 
and to guide the judge in its application and 
the lawyer in defending one charged with 
its violation.” Boyce Motor Lines v. United 
States, 342 U.S. 337, 340, 72 S.Ct. 329, 330, 
96 L.Ed. 367 (1952); Lanzetta v. New 


Jersey, 306 U.S. 451, 59 S.Ct. 618, 83 L.Ed. 
888 (1939). 


The United States Court of Appeals, in 
Ricks I, 414 F.2d at 1100, ruled that sce- 
tions (1), (3), and (8) of the General 
Vagrancy law, D.C.Code 1967, § 22-3302 
(1), (3), and (8) # were unconstitutionally 
vague because of a failure “to provide a 
reasonable degree of guidance to citizens, 
the police and the courts as to just what 
constitutes the offenses” proscribed there- 
under. In considering section (1), the 
court focused on the lack of specificity in 
the use of the word “loitering” and the 
phrase “not giving a good account of him- 
self.” Loitering is a term devoid of con- 


3. Appellees add the contention that the 
term “narcotic deng” ns uxed in PIF ix 
vague because it ix not specifically defined 
therein and is variously defined in differ- 
ent federal xtatutes. THlowever, the record 
does not indicate that drugs of question- 
able atatus ng “narcotics” were involved 
here, and hence we decline to xpeculate 
on whether the varionx items mentioned 
in appelices’ brief are “narcotics”. 


. These sections provide: 

(1) Any person known to ben * 
felon * * * having no Inwfal employ- 
ment and having no Jawful means of sup- 
port realized from n lawful occupation or 


D.C. 5) 


crete meaning; thus, the court viewed sec- 
tion (1) as “licensing one’s presence on a 
public street upon a police officer's * * 
satisfaction with the explanation as to why 
the person is there.” Ricks I, 414 F.2d at 
1105-1106. The range of possible reasons 
that a person could give for being in one 
of the places enumerated in section (1) is 
limitless, 


In addition, the requirement that one 
give a “good account” plays a central role 
in the definition of the crime created by 
section (1); without it, the conduct 
described could never be constitutionally 
punished. In United States v. Margeson, 
259 F.Supp. 256 (F.1.1a.1966), cited by 
appellees, the District Court found uncon- 
stitutionally vague a statute which essential- 
ly made it a crime to be unable ‘to “Rive a 
good account’. Thus, in both Ricks J and 
Margeson, “good account” was used in 
statutes which failed to suggest a more 
conerete standard for judging the lawful- 
ness of the defendant's explanation than 
that provided hy the term itself. 


(2,3] However, “the clarity and 


certainty necessary to satisfy constitutional 
requirements may be acquired * * * hy 
reference to the context in which the term 
is used.” People v. Merolla, 9 N.Y.2d 
62, 211 N.Y.S.2d 155, 172 N.E.2d: 541, cert. 
denied, 365 U.S, 872, 81 S.Ct. 906; 5 L.Ed.2d 
861 (1961) (upholding a “good account” 
clause in a dock-loitcring statute). The 
essential conduct condemned by PIE is 
knowing presence in an illegal establish- 


souree, und not giving a gol neeount of 
himself when found loitering nround in 
wmy park, highway, publie building, or 
other public place, store, shop, or reserva- 
tion, or at any public gathering or ns- 
sembly, 

(3) Any person lending an immoral or 
profligate life who has no liwfal pploy- 
ment and who hax ne lawfol means of 
support realized from a lawful ocenpation 
of source, i 

(8) Any person who wanders about the 
streets nt Inte or unusual hours: of the 
night without any visible or lawful busi- 
ness and not giving 2 good account of him- 
elf, 


52 D.C. 
ment. In that context, “good account” 
necessarily takes on a narrow meaning: 
demonstrating that one’s knowing presence 
in the illegal establishment was for a law- 
ful purpose and not as a participant inthe 
illegal uctivity taking place there. The 
guesswork entailed in its application to 
lontering cited in Ricks /, 414 F.2d at 1104- 
1105, would not be present here. Morcover, 
it does far more violence to one’s right to 
be free from criminal prosecution to con- 
dition on “good account” his standing on 
a street corner than his presence in an 
the latter is not 
presumptively innocent behavior. 


legal establishment ; 


Lastly, the “requirement of the presence 
of culpable intent as a necessary element 
of the offense dues much to destroy any 
force in the argument that application of 
the [statute] would be so unfair [for vague- 
ness] that it must be held invalid.” Boyce 
Motor Lines v. United States, 342 U.S. at 
342, 72 S.Ct. at 332; Screws v. United 
States, 325 U.S. 91, 65 S.Ct. 1031, 89 L.Ed. 
1495 (1945). 


The Margeson case relied upon by appel- 
lees may also be distinguished in that it 
arose in a’ prosecution for conspiracy and 
hank rubbery on a motion to suppress 
evidence seized incident to an arrest under 
the New Jersey “good account” statute. 
In such @ setting, the “good account” 
statute was susceptible to being used as a 
device for obtaining evidence of major 
crimes from a minor violation, Moreover, 
since the ‘issue of guilt on the “good 
account” violation is never determined by 
i jury or judge when used in another 
criminal prosecution to show probable cause 
for the arrest and subsequent search, the 
reviewing court has before it only the police 
officer’s suppositions about the meaning of 
“good account.” 


In contrast, when the instant case 


[4] 
comes to trial, the defendant will have the 
opportunity to persuade the jury that his 


5. See Judge Korman's oral opinion in 
United States v. Bailey, D.C.General Ses- 
sions No. 926-"269 BCD (Feb. 7, 1969), 
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explanation to the police and any additional 
explanation he might make to them® 
sufficiently provide a legitimate reason for 
his knowing presence in the illegal estab- 
lishment, : 


Appellees further contend that the “good 
account” clause results in an unconstitu- 
tional abridgment of their privilege against 
self-incrimination. They argue (Br. at 14+ 
15) that 


anyone who is knowingly in a place where 
* * © narcotic drugs are sold, admin- 
istered or dispensed without a license, 
and is confronted by the police, is faced 
with the following trilema: (1) he can 
try to account for such presence at the 
risk of incriminating himself by failing 
to give a “good account” to the police 
officer; (2) he can say nothing and by 
his silence fail to give a “good account,” 
or (3) affirmatively invoke the Fifth 
Amendment and by such invocation fail 
to give a “good account”. 


[5,6] Certainly, the Government can 
impose no burdens upon an_ accused's 
right to remain silent, cither by using 
that silence as the basis for removal from 
office, Garrity v. New Jersey, 385 U.S. 
493, 87 S.Ct. 616, 17 L.Ed.2d 562 (1967); 
Slochower v. Board of Higher Educa- 
tion, 350 U.S. 551, 76 S.Ct. 637, 100 L. 
Id. 692 (1956), disbarment, Spevack v. 
Klein, 385 U.S. 511, 87 S.Ct. 625, 17 
L..Md.2d 3574 (1967), or comment to the 
jury as an indication of guilt, Griffin v. 
California, 380 U.S. 609, 85 S.Ct. 1229, 14 
1..Ed.2d 106 (1965). It would seem equally 
clear that such silence could not be made 
ut crime, see Marchetti v. United States, 
390 U.S. 39, 88 S.Ct. 697, 19 L.Ed.2d 889 
(1968); Haynes v. United States, 390 U.S. 
85, BK S.Ct. 722, 19 L.Ed.2d 923 (1968), 
or clement of an offense. To do so would 
be the imposition of a sanction tending 
to make the assertion of the privilege 


consolidated with United States v. Salley, 
No. 927-69 AB, transcript at 33. 
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“costly”. Sperack, 385 U.S. at 515, 87 S. 


Ct. 625. 


On the other hand, a defendant cannot 
tely upon the fifth amendment to mitigate 
the effect of-his failure to testify. to.prove - 
a matter in the nature of an affirmative 
defense. He may be called upon to explain 
sinister behavior, or bear the consequences 
of whatever inferences the jury may draw 
from that behavior, or whatever rational 
presumptions the law specifies. Sec Leary 
v. United States, 395 U.S. 6, 32-36, 89 S.Ct. 
1532, 23 L.Ed.2d 57 (1969). 


(7] If a “good account” clanse is used 
to describe an clement of the crime, which 
would be its function in a statute mak- 
ing it a crime “to fail to give a pond ac- 
count of oneself to a police officer when- 
ever asked" then the accused's silence, 
or his coerced suspicious statements, would 
supply the lack of “good account" esscn- 
tial to the Government's prosecution. How- 


ever, we construe the “good account” 


clause in PIE as merely establishing an af- 
firmative defense to the otherwise com- 
pleted crime of knowingly being present in 
an illegal establishment. 


First, it is unnecessary to construe it as 
an clement of the crime here since in its 
absence the statute still describes a crime in 
a manner that would survive an attack 
based on unconstitutional — vajueness. 
Second, the “good account” clause is not 
used here to ereate a presumption of 
knowledge on the part of the defendant of 
the illegality of the premises in which he 
iS present since knowledge is a separate 
clement of the crime which the Government 
must prove. Third, the “good account” 
clause does not create a presumption of 
any other element of the crime.? Instead, 
the good account clause in PIE is used 
in much the same way as the term “satis- 
factorily to account” is used in Section 


6. This construction ix exwntinily that given 
to the New Jersey statute in Margeson 
and Section 22-3302(1) in Iticks 7. 


7. For an example of faiiure to give good ne- 
count an creating a presumption of nn in- 


22-3601, which makes it a crime for a 
person to “have in his possession in the 
District. any instrument, tool, or other 
implement for picking locks:or pockets, or 
that is usually employed, or reasonably may 
he employed in the commission of any 
crime, if he is unable satisfactorily to 
account for the possession :of the imple- 
ment.” 


(8] This court said in Johnson v. United 
States, D.C.App., 255 A.2d 494, 496 (1969), 
that Section 22-3601 “recognizes that 
articles giving rise to sinister implications 
may be legally possessed, and that proof of 
Possession for a legal purpose constitutes 
Here, the PIE statute 
establishes a defense in the évent that one 
could have a lawful purpose in knowingly 
frequenting an illegal establishment. If 
defendant chooses not to attempt to estab- 
lish a defense of “good account”, he in no 
way lessens the Government burden of 
proving his knowing presence in an illegal 
establishment, nor does he expose himself 
to added criminal responsibility. Thus, 
Section 22-1515 docs not run counter to the 
privilege against self-incrimination of the 
fifth amendment. 


a valid defense.” 


Appellees’ last contention is that PIE is 
‘in attempt to create a crime.of status by 
punishing one (a) for presence in an illegal 
establishment rather than for an affirma- 
tive act or, (b) upon a suspicion of pro- 
pensity fur future crime hy being present in 
an illegal establishment. It might also be 
argued that criminal prosecution of those 
present where narcotics are being used or 
sold is an indirect attempt to circumvent 
the ruling in Robinson v. California, 370 
U.S. 660, 82 S.Ct. 1417, 8 L.Ed2d 758 
(1962), that it is cruel and unisual punish- 
ment to make a crime out of addiction to 
narcotics. Ilowever, the court in Robinson 
carcfully noted that the opinion did not 


dependent clement of n crime, xce United 
States ve Margeson, axpraz United States 
v. Romano, 382 U.S, 136, 46 'S.Ct. 279, 
15 L.Ed.2d 210 (1965), 
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extend to Jaws covering the use of narcotics 
within local jurisdictions, or to those 
statutes regulating the sale and = manu- 
facture of narcotics. See also Vowell v. 
Texas, 392 U.S. 514, 8&8 S.Ct. 2145,. 20. 
L.Ed.2d 1254 (1968). 


{9,10} The purpose of Congress in 
enacting PIE was to lead to the eradication 
of illegal establishments by making presence 
therein a crime. An 
illegal narcotics establishment is not merely 


or employment ® 


a place where addicts may be present, but 
it Is also a place where pushers, addicts, and 
unaddicted neophytes can easily transact 
business. Elimination of such an obvious 
and specific catalyst for illicit narcoties 
traffic is a proper subject for Congressional 
action and PIE’s effect on the status of 
being addicted to narcotics is merely in- 
cidental to its major thrust against nar- 
cotics traffic® 


Thus, we conclude that the trial court 
erred in ruling the PIE statute, Section 
22-1515(a), unconstitutional, and we re- 
mand this case for reinstatement of the 
imformations against appellees in Number 
4930.10 


If Section 33-416a(b) (1) (B) (PAD) 


The trial judge, in a written opinion rely- 
ing heavily on Ricks J and on Ricks v. 
United States, 134 U.S.App.D.C. 215, 414 
F.2d 1311 (1968) (hereinafter referred to 
as Ricks 11), dismissed for unconstitutional 
vagueness the informations charging appel- 
lees with violations of PAD. 


PAD as written does not specifically 
require knowledye by the defendant that 
he is in a “place” within which narcotics 


8. 1.C.Code 1967, § 22-1515 (hb), 
9. Thix conclusion applies equally to PAD, 
Section TD infra. 


10. Ie hax been argued to us that the finul 
paragraph in the Ricks / opinion an- 
hounces jn advance that the Cireuit Court 
will void any other section of the nar- 
cotics vagrancy legislation coming before 
it. We feel, however, that PIE and PAD 
ure xufficiently distinguishable from the 
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are “kept, found, used, or dispensed.” 
Thus, appellees argue, a person who has 
heen convicted of a narcotic offense or is 
at drug user could never be sure if. his 
presence in any edifice was criminal, since 
there would always he a possibility that 
narcotics could be concealed somewhere in 
the edifice without his knowledge. 


[11] We agree with appellees that with- 
out a knowledge requirement PAD fails to 
provide sufficient notice so that one may 
conform his conduct to the dictates of the 
law, Therefore, PAD, if construed literal- 
ly, would violate the Due Process Clause 
of the fifth amendment. The Government 
concedes this point but argues that a scien- 
ter requirement should be read into the 
statute. Ilowever, during the reargument 
en banc, appellees took the position that 
construing the statute to require knowledge 
on the part of a defendant was contrary 
to the intent of Congress. The fact that a 
Scienter provision is absent from PAD coes 
not necessarily evince a Congressional in- 
tent to make PAT) a strict liability offense. 
The available legislative history is not 
helpful. In Harris v. United States, D.C. 
Mun.App., 162 A.2d 503, 505 (1960), we 
held that scienter is not a requisite element 
of the crime under PAD: 


The stated purpose of the act is the 
protection of the public and not. the 
punishment of offenders. It is therefore 
a legislative exercise of the police power 
timed at social betterment * * °, 
In this type of police regulation it is 
now tuo settled to doubt that the legisla- 
ture may dispense with intent as an ele- 
ment of criminal liability when the regu- 


sections dealt with in Miekx J and II to 
allow ux to uphold them and yet remaio 
faithful to those decisions. Further, it is 
our responsibility to decide those cases 
that come before us, and not fecl bound by 
what ix conceded in Hicks I to have been 
dictum, Lastly, it appears to ux that the 
Paragraph in question was designed to 
ward off possible citation of Ricks J asa 
sub silentio upholding of those vogruncy 
nections not then before the court: thir 
we have. scrupulously avoided doing. 


UNITED STATES v. McCLOUGH 
Cite as 263 A.2d 48 


lation is in the exercise of the police 
power for the benefit of the people. 


[12] Legislatures have frequently es- 
tablished absolute criminal liability in ‘cer- 
tain classes of social welfare regulation, 
such as workers’ safety, traffic, health, 
food and drug purity, and others “which 
heighten the duties of those in control of 
particular industries, trades, propertics or 
activities that affect public health, safety 
or welfare.” Morissette v. United States, 
H2U.S. 246, 254, 72 S.Ct. 240, 245, 96 
L.Ed. 288 (1952). However, after a re- 
consideration of Harris en banc, we now 
conclude that PAD is in large part de- 
signed to punish participants in narcotics 
traffic, and that it does not fit into those 
classes of absolute crimes enumerated in 
Morissette. We therefore do not feel com- 
pelled to assign special significance to the 
omission by Congress from PAD of an 
explicit knowledge requirement. In exer- 
cising their duty to construe acts of Con- 
gress whenever possible in a manner favor- 
ing constitutionality, courts have frequently 
read knowledge requirements into statutes 
where not precluded from doing so by a 
clear, contrary legislative directive. F. I+ 
Morissette v. United States, supra; Screws 
v. United States, 325 U.S. 91, 65 S.Ct. 1031, 
89 L.Ed. 1495 (1945); Benton v. United 
States, 98 U.S.App.D.C. 84, 232 F.2d 341 
(1956). 


We believe that by construing PAD to 
require knowledge on the part of the de- 
fendant of the presence of narcotic drugs 3" 
in the place where he is, the statute can 
be constitutionally upheld. Therefore, to 
that extent, we overrule our prior holding 
in Harris v. United States, supra. 


[13] Appellices argue that the statutory 
phrase “found in any place * * * build- 
ing, structure * * * in which any 
illicit narcotic drugs are kept” is so vague 


1, The term “narcotic drugs” as used in 
PAD in exproasly defined elsewhere in 
Title 33 of the 1.C.Code. 


D.C. 55 
and broad as to unconstitutionally inhibit 
the constitutional right of assembly and 
freedom of movement. The burden put 
upon prior narcotics offenders and users 
of absenting themselves from places where 
they know narcotics are kept of used is not 
an impermissible deprivation of their free- 
dom of movement. It is a rational means 
of curbing the recognized evils flowing 
from narcotic traffic. See PIE section, p. 
54 supza. We also believe it reasonable for 
Congress to single out narcotics users for 
Prosecution under PAD, as those most like- 
ly to he engaged in illicit narcotics traffic. 
Cf. D.C.Code 1967, § 22-3203 (addicts and 
ex-felons prohibited from possessing a pis- 
tol in their homes, while generally such 
Possession is legal). 


[14] Finally, it may be argued that a 
Prosecution could be instituted under the 
language of PAD against a drug user or a 
Previous narcotics offender who might be 
innocently in a “building”, in one apartment 
of a large apartment house, and know that 
Narcotics could quite probably be found in 
some other apartment within that “build- 
ing”. It is hardly necessary to point out 
that prosecuting under those circumstances 
would not further legitimate governmental 
interests sufficiently to justify such a se- 
vere restriction of movement of those un- 
der the purview of PAD. Some rational 
connection must exist between the behavior 
to he punished under PAD and illegal nar- 
cotics traffic. Proof of knowledge of the 
Presence of narcotics, which. we shall 
henceforth require from the Government 
under our reading of PAD today, wiil 
usually take the form of an inference to 
he drawn from the defendant's proximity to 
or connection with the narcotics, thus mak- 
ing the above hypothesis unlikely to arise.!2 
In any event, “[t]he delicate power of 
Pronouncing an Act of Congress unconsti- 
tutional is not to be exercised with refer- 
ence to hypothetical cases. * * * [A] 


12. Appellees in thin cnse were charged with 
being in n “private residenac [sic]” where- 
in illicit narcotic drugs were “kerit, found, 
used and dispensed.” i 
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limiting construction could be given to the 
statute by the court responsible for its 
construction if an application of doubtful 
constitutionality were in fact concretely 
presented.” -United States v. Raines, 362 
U.S. 17, 22, 80 S.Ct. 519, 523, 4+ L.Ed.2d 
524 (1960). 


(15] In the present case, the informa- 
tion failed to allege knowledge on the part 
of appellees McClough and Parks of the 
presence of illicit narcotics in the residence 
in which narcotic drugs were found. We 
are required, therefore, under the rule we 
are announcing today to affirm the dis- 
missal of the PAD charges in the trial 
court without prejudice. 


Affirmed in part and reversed and re- 
manded in part. 


APPENDIX D 
Ovinion of Chief Judge Greene, District of Columbia Court of General 
Sessions (now Superior Court of the District of Columbia) in No. 24, 
DISTRICT OF COLUMBIA COURT SFP GENERAL SESSIONS = 


CRIMINAL DIVISION 


UNITED STATES OF AMERICA, 


CRIMINAL -ACTION NOS. 
#ICHAEL C. McCLOUGH US 929-693 
UNITED STATES OF AMERICA, 


Ve 


OHN We. PARKS US 925-69C 


OPINION 


€ 
These are motions to dismiss informations charging narcotics 


+ 


agrancy in violation of 33—416a(b) (1) (B) of the District of Columbia 


die The motions claim that the statute is unconstitutionale 
There have been several recent decisions concerning the constitutionality 

b£ this subsection. Judge Milton D, Korman of this Court has held the law 

© be peer ae ie Judge Oliver Gasch of the United States 

strict Court, in ruling upon a motion to suppress evidence, stated that 

e regarded subsection (B) to be constitutionally tavalac” With direct 
recedent thus in conflict, it becomes necessary to consider expressions 
€ opinion incases involving analogous statutes and issues. 

In what has been referred to as Ricks I [ Ricks Vv District of Columbia, 
UsSe Appe DeCe sg Po 2d (December 23, 1968) | » the United 


ates Court of Appeals for this Circuit, 


Crime Noe ~ United States ve Salley (Febe 7, 1969). 


Crim, Noy 451-69 = United States ve Spriggs (Jane 4, 1969). 


in an exhaustive opinion, declared unconstitutional several subsections of 
the District's general vagrancy statute. At the same tine, in Ricks II 
A Z soe 

| Ricks ve United States, ___UseSe Apps DeCo o's» Fe 2d - 


“(December 23, 1968)| , the same Court struck down subsections (A) and (C) 
+ = 3/ eres 
wor the narcotics vagrancy lawe In both cases, unconstitutionality was 


predicated upon fatal vagueness. As the Court stated in Ricks I (slip 


"opinion, PPe 6=7)3 
« 


Reasonable precision in the defin/tion of crime has been 
regarded as a desideratum by free people since the early days 
of the common law. That precept, virtually from the birth of 
the Nation, has occupied a position of honor in the scheme of 
constitutional values, and for justifications of the highest: 
orderee.| Vague legislation] ‘does not provide for government. 
by clearly defined laws, but rather for government by the 
moment-to-moment opinions of a policeman on his beat,’ 


Pad 


And the Court held (pe 6) that "each of the statutory provisions upon 
which appellant's conviction rests is so vague as to infringe rights 
secured by the Fifth Amendment." 

Subsection (B) of the narcotics vagrancy law provides criminal 
punishment for “any person who is a narcotic drug user or who has been 
convicted of any narcotics offenseeeeand whoees is found in any place, 
abode, house, shed, dwelling, building, structure, vehicle, conveyance, 
or boat, in which any illicit narcotic drugs are kept, found, used, or 
s 


dispensed," In its basic framework and design, this statute is strickingly 
- 


similar to several provisions struck down in the Ricks caseSe 


Thus, subsection (B) is not unlike subsection (1) of the general 


vagrancy statute which classifies as a vagrant anyone convicted of a 


37 It is subsection (B) of the same law that is in fssue here. 


- 


certain type of crime who lacks lawful means of support and is unable to 


give a good account of himself when found loitering around any public plac€e 


This subsection was held to be unconstitutional th Ricks TI. 
Se ee 
= 


Similarly, the present statute is to all intents and purposes identical 


go subsection (C) of the narcotics vagrancy statute which provides criminal »~~ 


punishment for any person who is a narcotics user or who has been convicted 
La 


gf any nareetics offense and who wanders about in public places at late or 


unusual hours of the night and fails to give a good account of himself. 


Subsection (B) merely substitutes the presence of narcotic drugs for the 
* 


ate hours requirement end the failure to give a good account -= but in all 
ther respects the two subsections are indistinguishable. Subsection (Cc) 


was held to be invalid in Ricks II, 


Finally, the statute here under review is quite similar to § 22-1515(a) 
BE the District of Columbia Code (presence in an illegal establishment). 
Fhat law provides for imprisonment and a fine for anyone “found » « « ine o « 
an establishment where « e « any narcotic drug is sold, administered, or 
dispensed « e « who is unable to give a good account of his presence in 


he establishment » » e It was recently held to be unconstitutionally 
4/ 
oid by Judge Korman of this Courte 


4 It is presumably because the remaining subsections of the general 


— — 
> 


and the narcotics vagrancy laws == including subsection (B) of the latter = 


ee 
&/ See note 1 suptae 


are so much like the provisions specifically dealt with in Ricks that the 


United States Court of Appeals went out of. its way to suggest in advance 


. 


yi 
the invalidity of the remainders Said the Court_(Ricks I, pe 23): 
We are also aware that our ruling, as a matter of stare 
decisis, undercuts the validity of other sections of both- 
the general vagrancy statute and narcotics vagrancy legise 
lation. Our silence as to the validity of these sections 
does not indicate any reservation about extending our 
holding to cover them in appropriate cases. We do not 
rule on those sections now because their validity was not 
argued nor is decision on then necessary for resolution 
o£ the case before us. We add this word, fully aware 
that it is dictum, to avoid constriction of the scope of 
the ruling by all concerned, including those in the 
legislative and executive branches .5/ 


As Judge Gasch pointed out in Sprigns, the logic of Ricks invalidates 
subsection (B). If that subsection is valid, a drug user, or one convicted 
at any time in the past of a narcotics offense, may be jailed for a period 
of up to one year if he is found in a "place" zs be it as vast as the 
ae as complex as the Empire State Building or as busy as a department 

a 


fatore = in any part of which narcotic drugs are kept, found, used, or 


sispensed, and this is so even if the defendant had not the slightest 


>/ interestingly enough, another division of the United States Court of 
Appeals has apparently assumed that Ricks of its own force invalidated the 

entire peorEss vagrancy statute. Hall ve United States, —_UeSe Appe 
Co > e 2a __(February 24, 1969). 

6 / Ricks IT Reta” that in this context vagueness cannot be cured by an 

lasserted prosecutive policy not to proceed in accordance with the full 
each of the law (slip opinion, ppe 10“13). 
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This Court should dismiss the appeals in the cases at 
bar as improvidently granted, in light of recent inter- 
vening legislation which relates to the reorganization 
of the District of Columbia courts 


Appellants’ arguments on the constitutionality of the 
PAD statute fail to meet the “case or controversy” 
requirement of Article III of the Constitution 


The question whether narcotics addiction is a defense 
to prosecutions under the statutes involved here should 
not be decided in these cases because the record in 
both cases is inadequate to enable the Court to make 
an informed decision ............ = 


of the P.LE. statute is unconstitutionally vague are 
based on a construction of the statute which was re- 
jected by the District of Columbia Court of Appeals _ 


. Congress had a substantial legislative interest in pro- 


scribing the activities condemned by the P.I.E. and 
PAD statutes and in so doing did not forbid in- 
trinsically harmless activity, nor are the statutes 
unconstitutionally overbroad — 


A. Congress has a substantial legislative interest in 
curbing illicit drug traffic eo 


. The activities prohibited by the P.I.E. and PAD 
statutes are not intrinsically harmless when viewed 
in the context of the statutory framework ......._. 


. The highest courts of two other jurisdictions have 
recently unanimously upheld the constitutionality 
of statutes proscribing activity virtually identical 
to that forbidden under the statutes involved here _. 


. Other courts dealing with the question of freedom 
of assembly and association, in the context of stat- 
utes proscribing conduct similar to that proscribed 
by the statutes involved here, have uniformly 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Should this Court dismiss these appeals as impro- 
vidently granted, in light of recent legislation making the 
District of Columbia Court of Appeals independent and 
autonomous of this Court’s certiorari-like jurisdiction? 

II. Does this court have jurisdiction to determine the 
validity of 33 D.C. Code § 416a (b) (1) (B), when the 
District of Columbia Court of Appeals affirmed the dis- 
missal of informations brought against appellants under 
this statute, thereby eliminating any “case or contro- 
versy”? 

III. Should this Court delve into the applicability of 
Watson v. United States to the appeals at bar when the 
record in this case is inconclusive as to whether either 
appellant is a narcotics addict? 

IV. Should this Court consider the various arguments 


of appellants concerning the construction of the “good 
account” clause of 22 D.C. Code $1515 (a), when they 
have been mooted by the District of Columbia Court of 
Appeals’ interpretation of that clause? 

V. Should this Court find the statutes in question un- 
constitutional on their face, where: 


(a) Congress has a substantial legislative interest 
in proscribing the activities forbidden by the stat- 
utes; 

(b) the activities prohibited by the statutes are not 
intrinsically harmless, as viewed within the statutory 
framework; 

(c) the highest courts of at least two other juris- 
dictions have unanimously held statutes proscribing 
virtually identical] activity to be constitutional 3 and 
(d) other courts have virtually uniformly rejected 


* This case has not previously been before this Court. 
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the argument that similar statutes unconstitutionally 
infringe on the right of free assembly? 


VI. Should this Court decide the constitutional issues 


raised in these cases on the basis of hypothetical appli- 
cations of the statutes? 
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BRIEF FOR APPELLEE 


2 
COUNTERSTATEMENT OF THE CASE 


Appellant Holly appeals in No, 24,142 from a judg- 
ment of the District of Columbia Court of Appeals on 
March 17, 1970, affirming his conviction for being pres- 
ent in an illegal establishment* in violation of 22 D.C. 
Code § 1515 (a). At the same time the court reversed 
his conviction for narcotic vagrancy in violation of 33 
D.C. Code § 416a (b) (1) (B)? and remanded the case to 
the Court of General Sessions with instructions to dis- 
miss the information without prjudice. Holly v. United 
States, D.C. Ct. App. No. 5062, decided March 17, 1970. 
This Court granted appellant Holly’s petition for allow- 
ance of an appeal on January 18, 1971. 

Appellant McClough in Nos. 24,144 and 24,145 appeals 
from the judgments of the District of Columbia of Ap- 
peals of March 8, 1970, reinstating charges against him 
for violation of 22 D.C. Code §1515 (a), which had 
previously been dismissed by the trial court, and affirm- 
ing the dismissal without prejudice of charges against 
appellant for violation of 33 D.C. Code § 416a (b) (1) 
(B). United States v. McClough, 263 A.2d 48 (D.C. Ct. 
App. 1970) (en banc). This Court granted appellant 
McClough’s petitions for allowance of appeal on January 
19, 1971. 

This Court on January 18, 1971, ordered that these 
cases be consolidated for all purposes. 


No. 24,142 


By informations dated January 17, 1969, appellant 
Holly was charged with presence in an illegal establish- 
ment and narcotic vagrancy.* At a trial on April 2, 1969, 
before the Honorable Tim Murphy of the Court of Gen- 
eral Sessions, sitting without a jury, appellant was found 


1 Hereinafter referred to occasionally as “P.I.E.” 


2 Hereinafter referred to occasionally as the “PAD” section. 
3 The record in No. 24,142 will be cited as “H.R.” 
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guilty as charged, and on April 4 he was given concur- 
rent sentences of one year on each count. 

Prior to the commencement of the trial, trial counsel 
for Holly moved to dismiss the P.LE. and PAD charges. 
His motion was denied (H.R. 3).4 

Testimony at trial revealed that Officer Horace Parker 
and other officers of the Narcotics Squad of the Metro- 
politan Police executed a search warrant at 807 I Street, 
S.E., at 5:35 p.m. on January 17, 1969 (H.R. 5, 9). 
Upon entering the premises through an open door, they 
announced that they were police officers with a search 
warrant. Narcotics paraphernalia were found on the ra- 
diator cover in the front room on the first floor, consist- 
ing of a syringe and needle with a bottle-top cooker and 
several gelatin capsules with traces of white powder in- 
side, later found to be heroin (H.R. 4, 6). Appellant was 
found with five other persons in the rear room on the 
second floor of the premises. On a table next to a wall 
of this room the officer found two plastic syringes with 
needles, two bottle-top cookers, several gelatin capsules, 
two cups with bloody water in them and a cloth tourni- 
quet (H.R. 7). On cross-examination Officer Parker tes- 
tified that he placed appellant under arrest after he had 
seized the paraphernalia. At the time appellant was sit- 
ting on a couch-bed in the second-floor room (H.R. 8). 
Defense counsel also elicited from the arresting officer 
that prior to the arrest of appellant Holly he had no 
conversation with him. The officer testified additionally 
that 807 I Street, S.E., was a “private house, a two- 
story building” (H.R. 9). 


* MR. Rosen: I move to dismiss the information of the 
presence in an Illegal Establishment as being an unconstitu- 
tional statute according to the Williams and Ricks cases, and 
the Fifth Amendment, due process; and the language found 
in it, not being able to give a good account of himself. 

THE CourT: Denied. 

Mr. Rosen: Your honor, I also make the constitutionality 
argument on the Narcotic Vagrancy charge. 

THE CouRT: That is denied. (H.R. 3.) 
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At the conclusion of the testimony the Government 
offered evidence of a prior narcotics conviction of ap- 
pellant Holly, to which appellant’s trial counsel objected 
on “due process” grounds in that it was “not a substan- 
tial element for the Government ... .” The objection 
was overruled (H.R. 10). Then defense counsel moved 
for a judgment of acquittal on the P.I.E. charge, argu- 
ing that the Government had failed to elicit evidence that 
appellant Holly had not given a good account of himself. 
The trial court denied this motion and found Holly guilty 
of both charges (H.R. 10-11). 

On March 17, 1970, the District of Columbia Court 
of Appeals affirmed appellant’s conviction of P.LE., but 
reversed his conviction on the PAD charge because the 
information was defective in that it failed to allege 
“knowledge.” The court remanded with instructions to 
dismiss the information “without prejudice,” relying ex- 
clusively upon its decision in United States v. McClough, 
supra. 

Nos. 24,144, and 24,145 


On January 9, 1969, appellant McClough was charged 
with being present in an illegal establishment (and other 
offenses not here relevant) in violation of 22 D.C. Code 
$1515 (a). The information alleged that “on or about 
January 8, 1969 [he] was then and there unlawfully 
present in the District of Columbia in premises to wit: 
1207 614 Street, N.W., an establishment wherein certain 
narcotic drugs are sold, administered and dispensed with- 
out a license.” (MT. R. 9.)® On February 20, 1969, this 
charge was dismissed by the court as against appellant 
McClough. 

Also on January 9, 1969, appellant McClough was 
charged with violation 33 D.C. Code § 416a (b) (1) (B), 
in that he “was a drug user and a person convicted of 
a narcotics offense in the District of Columbia and else- 
where, and was found in a private residence at 1207 


5 The record in No. 24,144 will be cited as “MT. R.” The record 
in No. 24,145 will be cited as “MP. R.” 


5 


61% Street, N.W., in which illicit narcotics drugs were 
then kept, found, used and dispensed.” (MP. R. 48.) 
On March 7, 1969, the trial court dismissed this charge 
against appellant. 


Pre-trial hearings on the constitutionality of 
the P.LE. statute 


Counsel for appellant McClough filed a motion on 
February 12, 1969, to dismiss the P.I.E. information, 
asserting that the statute (22 D.C. Code $1515 (a)) was 
unconstitutionally vague, and that the requirement for 
a person to give a good account of his presence in the 
establishment was violative of his right against self- 
incrimination as guaranteed by the Fifth Amendment 
(MT. R. 11). Court of General Sessions Judge Milton 
D. Korman, sitting in Assignment Court on Friday, Feb- 
ruary 20, 1969, dismissed the P.I.E. charge against ap- 
pellant McClough. The grounds for granting the motion 
do not specifically appear in the record. It is worthy of 
note, however, that mention was made of the Ricks deci- 
sions* by the trial court. The colloquy was as follows: 


THE Court: I will grant your motion without 
any argument on the 22-1515 charge. On the other 
one [83 D.C. Code 416a (b) (1) (B)], unless there 
is something that you want to present in addition 
to what was said earlier, I am inclined to deny your 
motion. I don’t think that the decision [sic] extends 
to cover narcotics vagrancy.’ 

Mr. HILL [counsel for appellant]: And the deci- 
sion, Your Honor, would be the Ricks decision. 

THE Court: I don’t understand that it has any 
ill effect on 416 A capital B of that statute.* 


6 See Ricks v. District of Columbia [Ricks I], 184 U.S. App. D.C. 
201, 414 F.2d 1097 (1968); Ricks v. United States [Ricks IJ], 
134 U.S. App. D.C. 215, 414 F.2d 1111 (1968). 


* The trial court was, of course, referring to the charge which 
is the subject of No. 24,145. 


® The notation on the information reads as follows: “Defendant’s 
motion to dismiss the information as based on an allegedly uncon- 
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Hearings on the PAD section 


On March 7, 1969, Chief Judge Harold Greene of the 
Court of General Sessions heard oral argument on the 
motion of appellant McClough to dismiss the PAD infor- 
mation on the ground that the statute on which it was 
based was unconstitutionally vague. Counsel there urged 
that the holdings of the Ricks opinions were entitled to 
be read broadly, and apprised the trial court that since 
the Ricks decisions Judge Oliver Gasch of the United 
States District Court, in a hearing on a motion to sup- 
press evidence, had decided ® that the force of these opin- 
ions had the effect of invalidating the section (MP. Tr. 
15). Defense counsel also pointed out that the section 
required no wrongful intent to convict, drawing the court’s 
attention to Ricks I, swpra, 184 U.S. App. D.C. at 212, 
414 F.2d at 1108 (MP. R. 21). Continuing, counsel for 
appellant referred to the vagueness of the term “place” 
in the PAD statute, arguing that if a person were on 
the first floor of a thirteen-story building, and someone 
was found on the thirteenth floor administering narcotics 
to himself, the person on the first floor would be subject 
to prosecution under the section (MP. R. 23-24). Coun- 
sel then reiterated the lack of a scienter requirement in 
the PAD statute (MP. R. 25, 27). 

The Government countered with Harris v. United 
States, 162 A.2d 503 (D.C. Mun. Ct. App. 1960), which 
stands for the proposition that the Government need not 
prove scienter to show a violation of 33 D.C. Code § 416a 
(b) (1) (B). The Government also referred to Brooke v. 


stitutional statute—that is D.C. Code 22-1515 ‘Presence in an 
Illegal Establishment’ granted. Judge Korman.” Further, Chief 
Judge Greene of the Court of General Sessions, in referring to a 
case related to the case at bar, infers that Judge Korman did so 
on the ground that section 22-1515 was “constitutionally void.” 
97 Wash. L. REP. 601 (April 10, 1969). United States v. McClough, 
Ct. Gen. Sess. Crim. Nos. 929-69B, 925, 69C (opinion dated March 
7, 1969) (MP. R. 42). 


° United States v. Spriggs, D.D.C. Crim. No. 451-68, unpublished 
order of January 4, 1969. 
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United States, 208 A.2d 726 (D.C. Ct. App. 1965), for 
the proposition that the court should not consider hypo- 
thetical situations where the statute was being properly 
applied (MP. R. 27-28). After rebuttal by the defense 
(MP. R. 29), the court retired to deliberate, returning 
to render from the bench an opinion which held the sec- 
tion to be unconstitutionally vague. The information was 
accordingly dismissed (MP, R. 30-35). 

The United States appealed from these rulings to the 
District of Columbia Appeals. Oral argument was heard 
initially on September 8, 1969. On December 16, 1969, 
however, that Court ordered that the cases be reheard 
en banc on January 8, 1970, with the argument limited 
to the following questions: 


(1) Is D.C. Code 1967 § 33-416 (a) constitutional 
without the element of scienter, and 
(2) If scienter is considered an element of § 33-416 
(a), is the statute constitutional? ” 


The holding of the District of Columbia Court of Appeals 


In its decision of March 18, 1970, the District of Co- 
lumbia Court of Appeals reversed the trial court in No. 
24,144 and remanded the case to that court to reinstate 
the P.I.E. charges, but it affirmed the dismissal of the 
PAD charges in No. 24,145, without prejudice. In so 
doing, that court rejected the argument that the P.IE. 
statute was void for vagueness and interpreted the “good 
account” clause thereof as nothing more than a matter 
of affirmative defense. The court also rejected the notion 


20 MP. R, 42. 


The District of Columbia Court of Appeals at the same time 
consolidated the two McClough cases for the purpose of argument 
with Brooks v. United States, which was thereafter decided sep- 
arately by that court, 268 A.2d 45 (D.C. App. Ct. 1970). A petition 
for allowance of an appeal filed by Brooks in this court (D.C. Cir. 
No. 24,090) was denied on July 13, 1970. The reason for the 
rehearing en banc was made manifest in the opinion of that court 
in McClough, supra, 268 A.2d at 50, 54-55, when the court over- 
ruled its previous holding in Harris v. United States, supra. 
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that this was an element of the offense of P.LE., 263 
A.2d at 53, and stated that the activity proscribed by 
the statute was “not presumptively innocent behavior.” 
Id. at 52. With regard to PAD, the court held that scien- 
ter should be read into the statute, Id. at 54-55. That 
court further rejected the contention that the term “any 
place” in the statute was so vague as to abridge the 
constitutional rights of freedom of movement or assem- 
bly, id. at 55, and held that the singling out of narcotics 
users for prosecution under this section by Congress was 
reasonable. Ibid. 


ARGUMENT 


I. This Court should dismiss the appeals in the cases at 
bar as improvidently granted, in light of recent 
intervening legislation which relates to the reorganiza- 
tion of the District of Columbia courts. 


On February 1, 1971, the District of Columbia Court 
Reform and Criminal Procedure Act of 1970 2 took ef- 
fect. A significant provision of that Act makes the Dis- 
trict of Columbia Court of Appeals the “highest court of 
the District of Columbia,” * and consonant with that 
provision is a corollary section of the Act which abro- 
gates this Court’s certiorari-like jurisdiction over final 
judgments of the Court of Appeals. The Act did, to 
be sure, confer certain residual jurisdiction which un- 
questionably applies to the appeals at bar. 

The question arises, however, whether this Court ought 
to exercise its waning discretionary jurisdiction, Appel- 
lee submits that it ought not to do so for a number of 
reasons. A basic purpose of the Court Reform Act is to 
create an autonomous and independent loca] judiciary, 


22 Pub. L. No. 91-358 (July 29, 1970) (hereinafter referred to as 
the Court Reform Act). 

3 Court Reform Act §111, 11 D.C. Code § 102 (Supp. IV, 1971). 

4 Id. Compare 11 D.C. Code § 321 (1967), now repealed, 

11 D.C. Code § 301 (2) (Supp. IV, 1971). 
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analogous to a state judiciary.° The statutes involved in 
these cases, the construction of which by the District of 
Columbia Court of Appeals forms the gravamen of these 
appeals, are peculiarly local in nature and application. 
Thus the effect of a determination by this Court con- 
trary to the previous determinations of the District of 
Columbia Court of Appeals may be to grant relief only 
to the two appellants at bar since “[a]ny federal ruling 
concerning local law which does not meet the approval 
of the local appellate court can be overruled... .” 27 
One commentator on the Court Reform Act has said: 


(T]he transitional period will require that the courts 
in the District, local and federal, adopt a self-im- 
posed hierarachy for the resolution of competing 
notions of local law, a new doctrine of abstention in 
yet another exercise of judicial discretion and re- 
straint.# 


The change in view of the Supreme Court toward the 
doctrine of abstention, and the revitalization of “our 


Federalism” as exemplified by the decision of Younger 
v. Harris, 401 U.S. 37 (1971), and its companion cases,” 


16S. REP. No. 91-405, 91st Cong., Ist Sess. 4, 18 (1969); H.R. 
REP. 91-907, 91st Cong., 2d Sess. 23, 34-35 (1970). Both the Chief 
Judge of this Court and the Chief Judge of the District of Columbia 
Court of Appeals in their testimony before the Senate Committees 
spoke approvingly of the repeal of 11 D.C. Code §321 (1967). 
Hearing on S. 1066, S. 1067, S. 1214, S. 1215, S. 1711, and S. 2601, 
before the Senate Comm. on the District of Columbia, and the 
Subcom. on Improvements in Judicial Machinery of the Senate 
Comm. on the Judiciary, 91st Cong., 1st Sess. 1184 (Statement of 
Chief Judge Bazelon), 1236 (statement of Chief Judge Hood) 
(1969). 


7 Williams, District of Columbia Court Reorganization, 1970, 59 
Gero. L. J. 477, 497 (1971). See also Kern, The District of Columbia 
Court Reorganization Act of 1970: A Dose of the Conventional 
Wisdom and a Dash of Innovation, 20 AMER. U.L. REV. 237 (1971). 


18 Williams, supra note 17, 59 GEO. LJ. at 497. 


29 See also Samuels v. Mackell, 401 U.S. 66 (1971); Perez v. 
Ledesma, 401 U.S. 82 (1971) ; Dyson v. Stein, 401 U.S. 200 (1971). 
Note particularly Boyle v. Landry, 401 U.S. 77 (1971), which in 
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while technically not controlling in these appeals, is, we 
submit, persuasive in support of appellee’s position that 
this Court ought to reconsider its decision to exercise its 
discretionary jurisdiction in the cases at bar. 


II. Appellants’ arguments on the constitutionality of the 
PAD statute fail to meet the “case or controversy” 
requirement of Article III of the Constitution. 


As appellee pointed out in its previous brief in opposi- 
tion to the petition for allowance of appeal in Nos. 24,144 
and 24,145, at pp. 5-6: 


Petitioner [now appellant McClough] in his brief 
glosses over a fundamental procedural point regard- 
ing his position concerning the PAD section, which 
is the fact that he prevailed below. The D.C. Court 
of Appeals affirmed the dismissal of the information 
charging him with a violation of the D.C. Code § 33- 
416a (b) (1) (B). There is, therefore, no case be- 
fore this Court, since petitioner is not an aggrieved 
party. 
With regard to appellant Holly, the District of Columbia 
Court of Appeals similarly dismissed the information 
charging him with a violation of the PAD statute (H.R. 
28-29). While these dismissals were without prejudice 
to the Government’s filing of new informations, the Gov- 
ernment has not filed, nor does it intend to file, new in- 
formations in these cases. The Supreme Court has re- 
cently had occasion to speak extensively on the constitu- 
tional case or controversy requirement in Younger v. 
Harris, supra, 401 U.S. at 52: 


The power and duty of the judiciary to declare laws 
unconstitutional is in the final analysis derived from 
its responsibility for resolving concrete disputes 
brought before the courts for decision; a statute ap- 
parently governing a dispute cannot be applied by 


effect reversed Landry v. Daly, 288 F. Supp. 200 (N.D. Ill. 1969), 
@ case upon which appellant McClough previously relied in the 
District of Columbia Court of Appeals. 
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judges, consistently with their obligations under the 
Supremacy Clause, when such an application of the 
statute would conflict with the Constitution. Mar- 
bury v. Madison, 5 U.S. (1 Cranch) 137 (1803). 
But this vital responsibility, broad as it is, does not 
amount to an unlimited power to survey the statute 
books and pass judgment on laws before the courts 
are called upon to enforce them. Ever since the 
Constitutional Convention rejected a proposal for 
having members of the Supreme Court render advice 
concerning pending legislation it has been clear that, 
even when suits of this kind involve a “case or con- 
troversy” sufficient to satisfy the requirements of 
Article III of the Constitution, the task of analyzing 
a proposed statute, pinpointing its deficiencies, and 
requiring correction of these deficiencies before the 
statute is put into effect, is rarely if ever an ap- 
propriate task for the judiciary. [Footnote omitted. ] 


Appellants not having fulfilled the case or controversy 
requirement, this Court should not, therefore, reach the 


question of the constitutionality of the PAD statute. 


III. The question whether narcotics addiction is a defense 
to prosecutions under the statutes involved here 
should not be decided in these cases because the 
record in both cases is inadequate to enable the Court 
to make an informed decision. 


Appellants dwell at some length on the applicability of 
some of the language in this Court’s recent opinion in 
Watson v. United States, 141 U.S. App. D.C. 885, 439 
F.2d 442 (1970) (en bane), and the holding of the Su- 
preme Court in Robinson v. California, 370 U.S. 660 
(1962). Putting the theoretical basis of these arguments 
aside, the fact of the matter is that no factual predicate 
exists in the case of either appellant on which to con- 
struct a meaningful argument. Even a cursory study of 
the record will reveal that in neither the cases of appel- 
lant McClough, which have not as yet gone beyond the 
charging stage, nor the case of appellant Holly, who was 
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tried and convicted, has it been established that either 
appellant is addicted to narcotics. In Watson this court 
specifically refused to determine the issue of addictive 
possession of narcotics as a defense because the record 
did not present that issue with sufficient clarity. Accord, 
United States v. Harrison, 1389 U.S. App. D.C. 266, 432 
F.2d 1328 (1970). Similarly, the District of Columbia 
Court of Appeals stated in Lyles v. United States, 271 
A.2d 798, 794 (D.C. Ct. App. 1970): 


Appellant’s only other contention is that he is a 
narcotics addict, therefore punishing him for posses- 
sion of narcotics would be cruel and unusual punish- 
ment in violation of the eight amendment. He ar- 
gues that Robinson v. California, 370 U.S. 660 
(1962), and Watson v. United States, U.S. 
App. D.C. ——, 489 F.2d 442 (1970) (en banc), 
require such conclusion. 

As Judge McGowan pointed out in Watson how- 
ever, courts should not decide serious issues involv- 
ing constitutional considerations on the basis of an 
inadequate record. We have before us a record that 
is at least as inadequate as the one before the Cir- 
cuit Court of Appeals in Watson. In that case the 
appellant’s addiction was admitted and undisputed. 
The record here shows no such admission. Rather, 
appellant admits only that at the time of his arrest 
he used narcotics and that he is now participating 
in a methadone treatment program. It is not argued 
that use of heroin automatically results in addiction. 
We would also note that prior narcotics convictions 
are not proof of addiction. 

On the basis of this record, appellant has no stand- 
ing to claim that the statute is unconstitutional as 
applied to him.” 


Additionally, it should be noted that as recently as 
May of this year the District of Columbia Court of Ap- 
peals rejected the notion that either Robinson or Watson 


20 Cf. Cavanaugh v. District of Columbia, —— U.S. App. D.C. 
—, —, 441 F.2d 1039, 1041 (1971). 
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precluded prosecution of an addict for possession of the 
implements of a crime (narcotics paraphernalia) under 
22 D.C. Code § 3601. Wheeler v. United States, 276 A.2d 
723 (D.C. Ct. App. 1971). The court stated specifically, 
id. at 726: 


Notwithstanding the disclaimers by the highest 
court itself, appellant argues that the more expan- 
sive reading of Robinson he is urging, has been 
adopted by the United States Court of Appeals for 
this circuit in Watson v. United States, —— U.S. 
App. D.C. ——, 489 F.2d 442 (1970) (en banc). 
The decision in that case did not turn on the issue 
raised by appellant, and as we said in Tompkins v. 
United States, supra, at 104, “. . . we do not read 
the indicated views of the majority as going so far.” 
Although one of the concurring judges in that case 
did interpret the majority opinion as indicating that 
in future cases, no conviction of an addict for viola- 
tion of the narcotics laws would be upheld where the 
narcotics involved were solely for his personal use, 
the court itself refused to reverse the conviction of 
such an addict in Watson. Hence appellant’s propo- 
sition never became law in this jurisdiction. [Foot- 
note omitted.] 


The lack of an adequate record regarding narcotie ad- 
diction of either appellant, in addition to the want of 
any clear authority holding that narcotic addiction is a 
defense to the acts prohibited by the P.ILE. and PAD 
statutes, should preclude this Court from ruling on ap- 
pellants’ contentions. 


Iv. Appellants’ arguments that the “good account” clause 
of the P.LE. statute is unconstitutionally vague are 
based on a construction of the statute which was 
rejected by the District of Columbia Court of Appeals. 


Appellants dwell at great length on the asserted vague- 
ness of the “good account” clause of 22 D.C. Code § 1515 
as well as the argument that the requierment to give a 
good account violates the privilege against self-incrimi- 
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nation. Essential to the logie of their analysis is their 
contention that clause be read as constituting an essential 
element of the offense, i.¢., that the Government must 
prove affirmatively the lack of a good account in order 
to establish knowing presence in an illegal establishment. 
They recognize, however, as they must, that the District 
of Columbia Court of Appeals specifically rejected that 
interpretation (Appellants’ brief, p. 15). They speak of 
the court’s “transforming” the “good account” account 
clause from an element of the offense into an affirmative 
defense (Appellants’ brief p. 15). Nowhere do they cite, 
however, any case prior to McClough in which the “good 
account” clause was ever interpreted in the context of 
the P.I.E. statute. Appellee’s research reveals no such 
ease to date. Similarly, the legislative history of the 
statute provides no guidance as to how the “good ac- 
count” clause was intended to be construed.*! In this 
context, the District of Columbia Court of Appeals can 
hardly be accused of “transforming” the good account 
clause. 

Appellants represent broadly, however, that “[t]hose 
eases which have construed good account in similar stat- 
utes have held without exception that the government 
must prove the absence of good account as an element of 
its case” (Appellants’ brief, p. 13) (emphasis added). 
In so doing they rely erroneously on two cases, People 
v. Bell, 8306 N.Y. 110, 115 N.E. 2d 821 (1953), and 
State v. Zito, 54 N.J. 206, 254 A.2d 769 (1969). The 
Court of Appeals in Bell held quite to the contrary in 
construing the New York loitering statute: 


These words in subdivision 2 which are offensive to 
defendants [‘“‘unable to give satisfactory explanation 
of his presence”] neither furnish basis for conviction 
standing by themselves, nor do they add any sub- 
stantive element of the offense. 


"1 See gencrally H.R. REP. No. 3244, 81st Cong., 2d Sess. (1951) ; 
H.R. Rep. No. 538, 82d Cong., Ist Sess. (1951) ; H.R. Rep. No. 514, 
83d Cong., Ist Sess. (1953); S. REP. 1989, 82d Cong., 2d Sess. 
(1952) ; 99 Conc. REc. 6203 (1953). 
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306 N.Y. at 115, 115 N.E.2d 828 (emphasis added). 
Similarly, the unanimous New Jersey Supreme Court, in 
interpreting a “good account” clause in its statute, stated: 


We are satisfied that a failure to give a good ac- 
count may not itself be punished or be made an 
essential element of a crime. See Ricks v. District 
of Columbia [Ricks I, swpra note 6]... . 54 NJ. 
at ——, 254 A.2d at 774. 


The courts in Bell and Zito, as well as the District of 
Columbia Court of Appeals in the instant cases, were 
merely following a fundamental precept of statutory con- 
struction, most recently enunciated by the Supreme Court 
in United States v. Vuitch, 402 U.S. 62, 70 (1971), that 
“(s]tatutes should be construed wherever possible so as 
to uphold their constitutionality.” See also United States 
v. Harriss, 347 U.S. 612, 618 (1954); Dennis v. United 
States, 341 U.S. 494, 501-502 (1951). 

Since the District of Columbia Court of Appeals has 
also rejected the notion that the “good account” clause 
creates a presumption of knowledge or of any other ele- 
ment of the offenses proscribed by 22 D.C. Code § 1515 
(b), McClough, supra, 268 A.2d at 53, the premise of 
appellants’ arguments based on Tot v. United States, 319 
U.S. 463 (1948), is manifestly invalid.” 


*2 Appellants and amicus argue that the affirmative defense of 
“good account” affords little protection from a conviction under 22 
D.C. Code §1515 (a), and cite Cook v. United States, 272 A.2d 
444 (D.C. Ct. App. 1971), and Jones v. United States, 271 A.2d 
559 (D.C. Ct. App. 1971), as instances in which defendants gave 
“good accounts” of their presence but were convicted despite their 
“uncontroverted” testimony. Appellants misinterpret the Cook and 
Jones opinions by suggesting that they rejected the explanations 
of the defendants; rather, it was the jury in each case who found 
them to be insufficient. Similarly, amicus implies that because the 
account of presence in an illegal establishment was “uncontra- 
dicted,” the jury must have believed it. As was said by this Court 
in a similar context. relating to an uncontradicted account of posses- 
sion of narcotics, “[clertainly the jury was not bound to accept 
the appellant’s purported explanation ... .” Spriggs v. United 
States. 188 U.S. App. D.C. 76, 77, 408 F.2d 1279, 1280 (1969). See 
also the “red book” instruction on credibility of witnesses, JUNIOR 
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VY. Congress had a substantial legislative interest in 
proscribing the activities condemned by the P.I.E. 
and PAD statutes and in so doing did not forbid in- 
trinsically harmless activity, nor are the statutes 
unconstitutionally overbroad. 


A. Congress has a substantial legislative interest in 
curbing illicit drug traffic. 


Amicus in his memorandum argues generally that 
when the legislature proscribes conduct which may be 
protected by the First Amendment, there must be a sub- 
stantial and compelling governmental interest. See gen- 
erally United States v. O’Brien, 391 U.S. 367 (1968). 
The evils connected with illegal establishments were made 
manifest in the extensive hearings before Congress.% 
This Court may take judicial notice, as the District of 
Columbia Court of Appeals reeently did, regarding the 
evils attendant upon narcotics usage: 


One of the major factors in the alarming increase 
in violent crimes against persons and property in 
this city during the past decade has been the growth 
of narcotics addiction. The Department of Correc- 
tions has estimated that there are 10,000 heroin ad- 
dicts in the District and that the direct cost of crime 
related addiction in this city alone is running at the 
staggering figure of $300 million a year in larcenies, 
burglaries and robberies engaged in by such addicts 
to obtain money for drugs and ancillary instruments. 
In the same month, a testing process of persons ar- 
ersted for felonies and misdemeanors (excluding 
traffic violations and petty offenses against munici- 
pal regulations) disclosed that 34% of those involved 


Bark SECTION OF D.C. Bar ASs’N, CRIMINAL JuRY INSTRUCTIONS 
FOR THE DISTRICT OF COLUMBIA, No. 11 (1966), for the varying 
considerations as to whether or not a defendant ought to be 
believed. 


*3 Hearings on Crime and Law Enforcement in the District of 
Columbia before a Subcommittee of the House Committee on the 
District of Columbia, 82d Cong., 2d Sess. (1952). 
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in criminal cases in the Court of General Sessions 
were users of narcotics.™ 


There can be no doubt, appellee submits, that the leg- 
islative interest involved in the P.I.E. and PAD statutes 
is both substantial and compelling. 


B. The activities prohibited by the P.LE. and PAD 
statutes are not intrinsically harmless when viewed 
in the context of the statutory framework. 


Appellants and amicus argue strenously that the ac- 
tivity proscribed by 22 D.C. Code § 1515 (a) is intrinsi- 
eally harmless and that prosecution for P.LE. amounts 
to punishment on mere suspicion. The District of Colum- 
bia Court of Appeals took a contrary position in Mc- 
Clough, stating that knowing presence in an illegal estab- 
lishment “is not presumptively innocent behavior.” 263 
A.2d at 52. Similarly, while “loitering” was considered 
to be not sufficiently definable criminal activity in the 


context of the Ricks opinion, this Court in Ricks I dis- 
tinguished the case of People v. Merolla, 9 N.Y.2d 62, 
172 N.E.2d 541, 211 N.Y.S.2d 155, cert. denied, 365 U.S. 
872 (1961): 


Appellees point to People v. Merolla, 9 N.Y.2d 62, 
172 N.E.2d 541, 211 N.Y.S.2d 155, cert. denied, 365 
U.S. 872 (1961), which sustained a statute prohibit- 
ing loitering about waterfront facilities. There the 
court found that the term, used in this context, pos- 
sessed sufficient clarity because of the statute’s “spec- 
ification of facilities, their known utility and pur- 
pose, and the notoriety of the evils which have per- 
vaded the area.” 172 N.E.2d at 545.” 


So too P.LE. is limited to specific facilities, i.e, “gam- 
bling establishments,” “establishments where intoxicating 
liquor is sold without a license,” or “establishments where 


24 Wheeler v. United States, supra, 276 A.2d at 727. 


25 Ricks I, supra note 6, 184 U.S. App. D.C. at 206 n.42, 414 
F.2d at 1102 n.42. 
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any narcotic drug is sold, administered, or dispensed 
without a license.” Thus the P.I.E. statute by no means 
takes the blunderbuss approach of the statutes questioned 
in the Ricks decisions. Rather, the places in which know- 
ing presence is prohibited are specific with a known 
utility and purpose for evil. Similarly, in the statute the 
term “any place” is qualified by the knowledge require- 
ment which, the D.C. Court of Appeals held, eliminated 
any unconstitutional inhibition of the rights of freedom 
of movement of naroctic users. McClough, supra, 263 
A.2d at 55.°% While appellants question the currency of 
the Merolla holding, it nevertheless enjoys continuing ap- 
plicability and vitality. See, e.g., State v. Oyen, 
Wash. 2d. ——, 480 P.2d 766 (1971) (en banc); Hud- 
dleson v. Hill, 229 Cal. App. 721, 40 Cal. Rptr. 581 
(1964). 

Responsive to appellants’ and amicus’ argument as to 
whether Congress has the power to punish knowing pres- 
ence in an illegal establishment is language found in 
the Huddleson case, 279 Cal. App. at 726, 40 Cal. Rptr. 
at 586, in which the court upheld a statute proscribing 
loitering around schools: 


It will be observed that the law does not attempt 
to entirely prohibit loitering, but that it confines 
its prohibitions to loitering about any school or pub- 
lic place at or near which school children attend. 
However, the mere fact that some innocent people 
may desire to loiter near a public school does not 
deprive the Legislature of its power to prohibit loi- 
tering at such a place if the safety of school chil- 
dren require such legislative action. [Citations 
omitted. ] 


76 Accord, Commonwealth v. Buckley, 354 Mass. 508, 238 N.E.2d 
335 (1968). The District of Columbia Court of Appeals did not 
find unreasonable the singling out of narcotics users. McClough, 
supra, 263 A.2d at 55. With this in mind the case of United States 
v. Rubino, 320 F. Supp. 613 (M.D. Pa. 1970), is instructive, wherein 
it was held that the restriction of possession of firearms by con- 
victed felons was reasonable. See also United States v. Bass, 308 
F. Supp. 1385 (S.D.N.Y. 1970); United States v. Wiley, 309 F. 
Supp. 141 (D. Minn. 1970). 
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The courts will construe general statutes reason- 
ably not in a manner that will lead to unjust or 
absurd results. [Citations omitted.] Innocent acts 
may be prohibited by statutes enacted under the 
police power when necessary to protect the public 
peace, safety, and welfare. If the Constitution guar- 
antees to the petitioner the right to loiter, it cer- 
tainly does not guarantee to him the right to do his 
loitering in places where promiscuous loitering may 
endanger the peace and safety of our school children 
on account of the immoral desires of some who may 
exercise such right. [Citing Phillips v. Municipal 
Court, 24 Cal. App. 2d 458, 455-456, 75 P.2d 548, 
549 (1938) .] 


See also Gordon v. Schero, 310 F. Supp. 884 (E.D. La. 
1970), upholding a Louisiana loitering statute; United 
States v. Sroka, 307 F. Supp. 400 (E.D. Wis. 1969), 
upholding a Wisconsin loitering statute and distinguish- 
ing Ricks I, supra; Anderson v. Shover, 290 F. Supp. 920 
(D.N.M. 1968), upholding a New Mexico loitering stat- 


ute. 

One critic of so-called vagrancy laws has recently ac- 
knowledged the necessity of laws proscribing loitering. 
His remarks are relevant here: 


It is clear that the states are faced with a serious 
problem of crime, and have an obligation to do every- 
thing within their power to protect their citizens 
from this danger. Therefore, some have attempted 
to draft new statutes which will be specific enough 
to give fair notice of what conduct is prohibited and 
also provide objective criteria to prevent unbridled 
police discretion. Equally important, these statutes 
limit their scope of conduct, not status, and to con- 
duct which has a far more direct relationship to the 
prevention of crime than the traditional vagrancy 
statute. 

For example, California has repealed its tradi- 
tional vagrancy statute. In its place the legislature 
passed a statute, similar to the one in Arizona, 
which makes it a crime to loiter in or around schools 
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or public places where children normally gather. 
The Arizona statute was passed at a time when the 
legislature was concerned with marijuana peddlers 
loitering around schools in order to sell drugs to 
children. In other words, it is a statute directed at 
specific places, responding to a specific state inter- 
est. Here the state can show that there is a direct 
relationship between otherwise innocent conduct of 
loitering, and the probability of a future criminal 
act. 


Budnitz, Vagrancy Laws Invalid As Too Vague And As 
Improper Exercise of Police Power, 3 Harv. Civ. RIGHTS- 
Civ. Lis. L. REv. 489, 447-448 (1968) (footnotes omitted 
and emphasis added). 


C. The highest courts of two other jurisdictions have 
recently unanimously upheld the constitutionality 
of statutes proscribing activity virtually identical 
to that forbidden under the statutes involved here. 


Directly in point with the cases at bar in People v. 
Pagnotta, 25 N.Y.2d $33, 253 N.E.2d 202, 305 N.Y.S.2d 
484 (1969), in which a unanimous Court of Appeals up- 
held the constitutionality of a New York statute prohibit- 
ing loitering for the purpose of using a possessing nar- 
cotics. That court stated, 25 N.Y.2d at 338, 253 N.E.2d 
at 206, 305 N.Y.S.2d at 488: 


We hold that the statute in the present case is not 
vague, and is a completely reasonable restriction 
upon the individual for the common good. The stat- 
ute makes it illegal to loiter about any “stairway, 
staircase, hall, roof, elevator, celler, courtyard or 
any passageway of a building for the purpose of 
unlawfully using or possessing any narcotic drug.” 
The statute does not penalize mere loitering as did 
the statute in Diaz [People v. Diaz, 4 N.Y.2d 469, 
151 N.E.2d 871, 176 N.Y.S.2d 313 (1958)], but 
rather prohibits loitering for the purpose of com- 
mitting the crime of unlawfully using or possessing 
narcotic drugs. 
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Compare Pagnotta with People v. Beltland, 68 Mise. 2d 
1041, 314 N.Y.S.2d 273 (Crim. Ct. 1970), and People 
v. Villaneuva, 65 Mise. 2d 484, 318 N.Y.S.2d 167 (Crim. 
Ct. 1971). Similarly, and directly in point, a unanimous 
Supreme Judicial Court of Massachusetts recently upheld 
the constitutionality of a statute which prohibited being 
“knowingly” present where narcotic drugs are kept or 
deposited. Commonwealth v. Buckley, supra note 26; ac- 
cord, Commonwealth v. Tirella, 356 Mass. 271, 249 N.E. 
2d 573 (1969). The Buckley court read into the statute 
a “knowledge” requirement and echoed the holding of 
the District of Columbia Court of Appeals in McClough, 
354 Mass. at ——, 249 N.E.2d at 338: 


These words, coupled with knowledge do not import 
an unlimited area. The words must be given a rea- 
sonable interpretation which would permit the 
knowledge required to be proved. The language re- 
fers to a somewhat restricted space. See Common- 
wealth v. Kane, 173 Mass. 481-482, 53 N.E. 919. 


Amicus cites the case of People v. Cressey, 2 Cal. 3d 
836, 471 P.2d 19 (1970), as “ruling” or “holding” that 
knowing presence was criminal only when persons aided 
and abetted a narcotics offense or were in control of 
premises where narcotics were found. A more careful 
reading of the case, however, reveals that the “holding” 
of the case was that the statute there was constitutional, 
and that the appellant there was guilty of the offense 
in light of testimony that he controlled certain premises 
where narcotic drugs were found. Any reference to the 
necessity of proof of “aiding and abetting’ must be 
viewed as dictum. Indeed, in a case decided subsequently 
by an intermediate California court of appeals, the court 
apparently did not feel so constricted. See In the Matter 
of M., 16 Cal. App. 3d 96, 98 Cal. Rptr. 679 (1971). 
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D. Other courts dealing with the question of freedom 
of assembly and association, in the context of stat- 
utes proscribing conduct similar to that proscribed 
by the statutes involved here, have uniformly held 
that there is no infringement of First Amendment 
rights. 


Both appellants and amicus urge forcefully that the 
P.I.E. and PAD statutes unconstitutionally infringe on 
the rights of assembly, association and movement as pro- 
tected by the First Amendment. However, cases dealing 
with statutes forbidding quite similar conduct in other 
jurisdictions have almost uniformly rejected such argu- 
ments. Indeed, in People v. Cressey, supra, a case relied 
heavily upon by amicus, the California Supreme Court 
stated quite plainly in construing a California statute, 
“We do not accept defendant’s contention that Health 
and Safety Code section 11556 constitutes an unconstitu- 
tional infringement upon the individual’s right of asso- 
ciation.” 2 Cal. 3d at 844, 471 P.2d at 27. Similarly, 
the Supreme Judicial Court of Massachusetts, in inter- 
preting a statute proscribing presence where narcotics 
are kept or deposited, stated: 


Buckley vaguely argues that (a) the first clause of 
the statute potentially interferes with the constitu- 
tional right of free association . . . . No such viola- 
tion of constitutional interests can reasonably be 
found in view of the requirement . . . that there be 
proof of knowledge of facts constituting noncompli- 
ance with the statute. 


Commonwealth v. Buckley, supra note 26, 354 Mass. at 
511, 238 N.E.2d at 338; accord, Commonwealth v. Tirella, 
supra. 

A unanimous Court of Appeals of New York, in up- 
holding the constitutionality of a New York statute pro- 
hibiting loitering for the purpose of possessing or using 
narcotics, stated unequivocally, “It is a completely rea- 
sonable restriction upon the individual for the common 
good.” People v. Pagnotta, supra, 25 N.Y.2d at 333, 
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253 N.E.2d at 202, 805 N.Y.S.2d at 484; cf. State v. 
Cashaw, 4 Wash. App. 248, 480 P.2d 528 (1971) (up- 
holding a statute making it unlawful to “live with” or 
accept any earnings of a common prostitute). 


VI. This Court ought not to rule on speculative or hypo- 
thetical applications of the P.I.E. and PAD statutes. 


Appellants have conjured up in their briefs horrendous 
hypothetical situations, speculating on how unjustly the 
P.LE. and PAD statutes might be applied. However, as 
one commentator has noted, “It is difficult to think of 
a law that is utterly devoid of potential for unconstitu- 
tionality in some conceivable application.” 27 The Supreme 
Court in United States v. Raines, 362 U.S. 17, 21 (1960), 
has stated: 


This Court, as is the case with all federal courts, 
“has no jurisdiction to pronounce any statute, either 
of a State or of the United States, void, because ir- 
reconcilable with the Constitution, except as it is 
called upon to adjudge the legal rights of litigants 
in actual controversies. In the exercise of that ju- 
risdiction, it is bound by two rules, to which it has 
rigidly adhered, one, never to anticipate a question 
of constitutional law in advance of the necessity of 
deciding it; the other never to formulate a rule of 
constitutional law broader than is required by the 
precise facts to which it is to be applied.” Liverpool, 
New York & Philadelphia S.S. Co. v. Commissioners 
of Emigration, 118 U.S. 38, 39. Kindred to these 
rules is the rule that one to whom application of a 
statute is constitutional will not be heard to attack 
the statute on the ground that impliedly it might 
also be taken as applying to other persons or other 
situations in which its application might be uncon- 
stitutional. 


77 Note, The First Amendment Overbreadth Doctrine, 88 Harv. 
L. REv. 844, 850 (1970). “To conjure up such ridiculous questions 

. is to build up a whimsical and farcial straw man which is not 
only grim but Grimm.” Baggett v. Bullitt, 377 U.S. 360, 383 (1964) 
(Clark, J., dissenting). 
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The rationale for deciding questions on an “as applied” 
basis was recently articulated as follows: 


To judge statutes in terms of hypothetical appli- 
cations is to risk decisions founded on conjecture 
and uninformed by a record, briefs, and argument 
that illuminate the practical operation of the legis- 
lative scheme. According to Professor Bickel, as ap- 
plied adjudication partakes of the “flesh and blood” 
of legal problems, while review of statutes on their 
face requires that courts decide abstract, “sterile” 
questions. From such reasoning it seems to follow 
that though the case in which an overbreadth claim 
is raised may not be abstract, the claim itself is not 
ripe for decision when pressed by a party whose own 
conduct is not privileged. Note, supra note 27, 83 
Harv. L. Rev. at 850. 


In the case of appellant Holly, as the facts demonstrate, 
he was in reasonable proximity to the narcotics para- 
phernalia, i.e., in the same room; the paraphernalia were 
in plain view, and he offerred no defense to the charge. 
The strained examples conjured up by appellants are 
hardly analogous to Mr. Holly’s situation. With regard 
to appellant McClough, the lack of any record precludes 
this Court from making any “as applied” determination. 

In an exhaustive study of the overbreadth doctrine, the 
commentator cited above seems to suggest regarding stat- 
utes which are inhibitory in nature, such as those involved 
here, that the appropriate constitutional approach is “as 
applied” rather than “on its face”: 


A final word should be said about inhibitory laws 
which are overbroad but not fatally so, either be- 
cause the degree of overbreadth is not enough or 
because the subject matter does not substantially in- 
volve first amendment activities. Presumably such 
laws are proper objects of as applied adjudication. 
Since the legislature has achieved sufficient focus on 
nonexpressive features of conduct connected with 
harms which are the valid concern of government, 
excision of remaining overbreadth is the job of the 
courts, whatever tools be available. 
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Note, supra note 27, 88 Harv. L. REV. at 923-924. 

Both appellants and amicus rely on United States v. 
Robel, 389 U.S. 258 (1967), and Aptheker v. Secretary 
of State, 378 U.S. 500 (1964), among other cases, to 
support a “facial” interpretation of these statutes. About 
these two cases the following has been said: 


Aptheker and Robel each present a situation in which 
overbreadth scrutiny is properly strict, and it is by 
no means true that the Court has entirely eschewed 
piecemeal restrictive construction of federal statutes 
in the area of the first amendment. 


Note, supra note 27, 88 Harv. L. REV. at 901.2 

Needless to say, it is the position of the Government 
that the record before the Court evinces no unconstitu- 
tional application of either statute. 


*8 Cf. Spade v. United States, 277 A.2d 654 (D.C. Ct. App. 1971), 
in which the District of Columbia Court of Appeals had occasion 
to scrutinize the P.I.E. statute in the context of certain erroneous 
jury instructions requiring reversal. 


=> Compare Palmer v. City of Euclid, 402 U.S. 544 (1971), with 
Coates v. City of Cincinnati, 402 U.S. 611 (1971). 
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CONCLUSION 


WHEREFORE, appellee respectfully requests this Court 
to dismiss these appeals as improvidently granted, or 
alternatively to dismiss that part of the appeal relating 
to the PAD statute, there being no case or controversy 
presented, and to affirm the judgments of the District 
of Columbia Court of Appeals holding the P.I.E. statute 
to be constitutional; or, should this Court deem it ap- 
propriate to reach the issue to the constitutionality of 
the PAD statute on its merits, to affirm the judgments of 
the District of Columbia Court of Appeals holding that 
statute to be constitutional. 


THOMAS A, FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
GREGORY C. BRADY, 
DANIEL E. TooMEy, 
Assistant United States Attorneys. 
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Code § 11-321. 

The only question appellee thus raises in its challenge 
to this Court's jurisdiction over both cases in their entirety 
is one of policy: should this Court exercise its jurisdiction? 


It is worth bearing in mind that appellee ices not suggest thet 


these cases do not present significant issues of continuing 


public importance or that the opinion below is inconsistent 
with other rulings of this Court, two of the criteria governing 


allowance of the appeal from the District of Columbia Court 


V/ 


of Appeals. Appellee points to no supervening even which 


in any way undermines the importance of these cases. Rather 
2/ 


at the end of a long and tortuous trail, appellee simply 


Rule 1, Rules of the United States Court of Appeals 
Governing Review of cases from the District of Columbia 
Court of Appeals. 


It is noteworthy that the offenses charged in these 
cases occurred more than 2-1/2 years ago. Now that the 
end is in sight it would be sadly ironic to dismiss 

the appeals. 


eS. 

requests this Court to bypass pressing constitutional issues. 
That these cases are of major importance is attested to not 
only by the comprehensive briefs already filed, not even by 
the interest of the American Civil Liberties Union, which 
has filed a memorandum as amicus curiae but by the spate of 
recent decisions in similar cases in other jurisdictions.” 
It is clear that the issues here are of far-reaching 
importance. 

Moreover, the decisions of this Court have demonstrated 
its continuing interest in the problems raised by these cases. 
Among the cases recently decided by this Court on similar, 
related issues are the following: Ricks v. District of 
Columbi2, 134 U.S. App. D.C. 201, 414 F.2d. 1097 (1968); 
Ricks v. United States, 134 U.S. App. D.C. 215, 414 F.2d 
1111 (1968); Easter v. District of Columbie, 124 U.S. App. 
D.C. 33, 361 F.2d. 60 (1966); Watson v. United States, 
__U.S. App. D.C. ___, 439 F.2d. 442 (1970). These cases 
are 2 testamonial to the importance to the community of the 
issues raised herein. 

Although appellee points out the increased authority 
which has been conferred on the District of Columbia Court of 


Appeals, and in spite of its suggestion that that Court 


3/ See page 8 suvre. 


m= 7) = 


4/ 


would not be bound by rulings of this Court, it stretches 


the imagination to think that a constitutional interpretation 
by the leading federal tribunal in this jurisdiction would be 
ignored by the District of Columbia Court of Appeals. 
Appellants submit therefore, that, in eddition to the obvious 
importance to them of this Court's er the interests 


of the community could be served only by the exercise of this 


Court's jurisdiction. 


Appellee's brief pp. 10-11. 


Appellant Holly received a one-year sentence; 
appellant McClough would be subject to that penalty 
if tried on the PIE information. 


RECENT DEVELOPMENTS IN THE LAW DEMONSTRATE 
THE SOUNDNESS OF APPELLANT'S CONTENTION 
THAT PIE IS UNCONSTITUTIONALLY VAGUE AND 
OVERBROAD. 

The Supreme Court has had occassion this past term to 
review a conviction which it found to be based on an un- 
constitutionally vague municipal ordinance. In declaring 
the statute void on its face, the Supreme Court again 


emphasized the need for a standard of conduct readily 


ascertainable by the average citizen. Coates v. City of 


Cincinnati, U.S. » 913. Ct. 1686 (1971). The 


ordinance prohibited assemblies of 3 or more persons which 
were annoying to persons passing by. The ordinary citizen 
could have no wey of knowing in advance if his conduct 

would offend this illusory standard. Thus, the Court held: 


In our opinion this ordinance is 
/unconstitutionally vague because it 
subjects the exercise of the right 
of assembly to en unascertainable 
standard, and unconstitutionally 

broad because it authorizes the 
punishment of constitutionally 
protected conduct. __ U.S. , 
91S. Ct. at 1688. 


a5 


Although dealing with a different sort of ordinance than 


the PIE statute at issue here, Coates is instructive as it 
underlines the constitutional requirement of pretation and 
as it finds constitutionally offensive an ordinance which 
on its Pe alee to sweep in its net First BLS 4Gndment:.. 
protected conduct. PIE shares both of these constitutional 
liabilities. Accordingly, Coates requires the conclusion 
that PIE offends the constitution. 

Although appellee has cited in its brief cases from two 
jurisdictions which it claims support the consticationeaticy 
of the PIE statute; a closer reading reveals distinguishing 
differences. In People in Pagnotta, 25 N.Y. 2d 33, 253 
N.E. 2d. 202 (1969) the New York Court of Appeals upheld the 
constitutionality of a statute which prohibited loitering 
“for the purposes of unlawfully using or possessing" narcotics. 
Unlike PIE, the New York statute required proof of the un- 
lawful purpose and did not prohibit simply presence in a place 


7/ 


where narcotics were found. 


The suggestion in section six of appellee's brief that 
a statute such as PIE should not be examined on its face 
but only as applied seems to be izid to rest by Coates. 


The statute at issue in Pagnotta did not contain 2 “good 
account" clause; thus, the Court's discussion of vagueness 
does not deal with this issue which is central to the 
instant case. 
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In Commonwealth v. Buckley, 354 Mass. 508, 238 N.E.2d. 


335 (1968) the Court upheld a statute prohibiting presence 
where a narcotic drug was found. Holding that the government 
had to prove knowledge - although the stetute contained no 
such requirement - the Massachusetts Supreme Judicial Court 
dismissed any claimed interference with the First Amendment. 
Whether this reading may stand in light of Coates v. City of 
Cincinnati, _._U.S.__—, : 91 GS. Ct. 1686 (1971) is open to 
some question.: In addition to the vagueness problem found 
with the Cincinnati ordinance the Supreme Court also held 
there had been an unconstitutional interference with the 
rights of assembly and association: 

‘The First and Pourteenth Amendments do 

not permit a State to make criminal the 

exercise of the right of assembly simply 

because its exercise may be ‘annoying' 

to some people. 91S. Ct. at 1689. 
Thus, there is. a significant question whether a..state 
(or Congress) ¢an prohibit persons from congregating with 
those who possess drugs, merely because that association 
is considered undesirable, unless it is also shown that the 
congregation is accompanied by some unlawful purpose. Coates 


makes clear that the state has the power to punish conduct 


which is unlawful, and surely congregating for unlawful 


Ss 
purposes could be punished; but, neither the Massachusetts 
statute nor PIE requires the showing of unlawful purpose. 

In that respect Coates suggests both are constitutionally 
offensive as they needlessly permit punishment for association. 
Among recent decisions at the state level striking down 
vagrancy - type statutes on the grounds of vague are two 
from Hawaii, State v. Grahovac, __ Hawaii wen} 480 P.2d. 
148 (1971); State v. Shigematsu, _ Hawaii, 483 P.2a. 997 
(1971); one from Wisconsin, State v. Starks, __Wis.__, 
186 N.W. 2d. 245 (1971); and one from Oklahoma, Hayes v. 
Municipal Court 9 Cr. L. 2424 (7/28/71). These decisions, 
coupled with Coates, supra, make clear the trend to scrutinize 
carefully vagrancy statutes to determine their adherence to 


the due process specificity requirement. Appellants submit 


that PIE does not meet this constitutional requirement. 


This brief review of recent case-law developments 
indicates a growing inclination to strike down vague statutes 
prohibiting conduct which does not actually harm others. 
Especially where susceptible to infringing on First Amendment 
rights such statutes are constitutionally vulnerable. Since 
PIE is both vague and offensive to the First Amendment it 


should be declared unconstitutional. 


CONCLUSION 


For the reasons mentioned above, as well as those 
contained in appellant's brief, this Court should find 
D.C. Code § 22-1515(2) unconstitutional, and should enter 
orders which will effectuate that conclusion as to appellants 
Holly and McClough. 


Respectfully submitted, 


Loe EP EC. 
Peter R. Kolker 
Counsel for Appellants 
Public Defender Service 
601 Indiana Avenue, N.W. 
Washington, D.C- 20004 
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AMICUS CURIAE : 


There Has Been Neither an Intervening Event Nor a Clar- 
ification of the Record Which Might Justify Reconsider— 


ation of the Orders Allowing These Appeals. 


Having once failed to persuade this Court against 
allowing the present appeals, the Government now belatedly 
urges that the Court Reform Act of 1970 provides a reason 
for leaving the judgments below unreviewed. No such sugges- 
tion was made in the Government's briefs opposing review, 
although the Court Reform Act had become law more than a 


month before they were filed. 


This is plainly not a situation warranting re- 
examination of this Court's decision to hear and decide 
these appeals on the merits, reached only after the appeal 
petitions had been six months sub judice (and after the 
Court Reform Act had actually become effective). Neither 
this Court's practice nor the analogous certiorari juris-— 
diction of the Supreme Court provides a single precedent 
for reconsideration of an order granting discretionary 
review merely because the Court's future jurisdiction has 


been altered, when the importance of the questions presented 


is undiminished. 1/ Nor does the Government suggest any new 


insight into the record which for the first time shows 
the inappropriateness of allowing review -- the usual ground 
for dismissing certiorari as improvidently granted. 2/ 

In these circumstances, we submit that to dismiss 
the present appeals now as improvidently allowed would vio- 
late the integrity of the procedure long employed by this 
Court in exercising its discretionary jurisdiction over 


appeals from the court below. 


_l/ In Rice v. Sioux City Memorial Park Cemete , Inc., 349 
U.S. 70 (1955), a State statute prohibiting the practice 
claimed by the petitioner to be unconstitutional, but 
which post-dated the controversy there at bar, was held 
to deprive the substantive issue of any practical impor- 
tance and thus to warrant dismissal of certiorari as im- 
providently granted. Nothing in the present Court Reform 
Act diminishes the importance of .the questions raised in 
these appeals as to the PIE and narcotics pad laws. 


Compare, e.g., Jones v. State Bd. of Education, 397 U.S. 
31 (1970); Conway v. California Adult Authority, 396 U.S. 
107 (1969). 


In any event, nothing in the Court Reform Act 


counsels against this Court's review of the judgments below. 
If Congress had wished to cut off such review in pending as 
well as in future proceedings, it would have said so -- as 
it did in the statute held by this Court to require termina- 
tion of the proceedings in Van Horne v. Hines, 74 App. D.C. 
214, 122 F.2d 207, cert. denied, 314 U.S. 689 (1942). Here, 
in contrast, Congress has directed precisely the opposite, 
by "confer[ring] certain residual jurisdiction which 
unguestionably applies to the appeals at bar" (Gov't Draft 
Br. 8) (emphasis added) ._3/ 

Nor do these appeals present questions of "local 
law" as to which some novel doctrine of abstention might 


arguably be appropriate. 4/ To the contrary, the issues presented 


-3/ the Government's brief herein was filed by leave of court, 
four weeks out of time, in the form of a hand-interlineated, 
partly unpaginated typescript draft. Although counsel cer- 
tified that printed copies would be filed not later than 
August 23, 1971, this has not yet been done. Page refer- 
ences herein to the Government's brief are | SEES nec- 
essarily to the draft. 


Recent Supreme Court decisions, e.g., Younger v. Harris, 401 
U.S. 37(1971), limiting federal-court injunctions against 
State criminal prosecutions on the basis of principles of 
federalism, are wholly irrelevant to these direct appeals in 
criminal prosecutions in the name of the United States under 
Acts of Congress in a Congressionally-created tribunal. 

This Court has already had occasion to reject the Govern- 
ment's attempt to expand those decisions beyond their own 
self-limiting contest (Tatum v. Laird, No. 24203, D.C. Cir., 
decided April 27, 1971, Slip op., p. 14- -17, petition for 
cert. filed, 40 U.S.L.W. 3095 (U.S. Aug. 25, 1971) (No. 71- 
288)). 


for review concern the validity of the PIE and narcotics pad 
laws under the Federal Constitution. If the present prosecu- 
tions had arisen under the new scheme established by the Court 
Reform Act, the judgments below would be subject to direct 
review on certiorari in the Supreme Court. 5/ The effect of 
the Court Reform Act as to the present issues is to place 
review jurisdiction for the future directly in the Supreme 
Court, not to make the decisions of the court below 
unreviewable. 

Finally, whatever the power of the court below to 
"overrule" decisions of this Court -- a matter on which amicus 
presently takes no position -- it is clear that such decisions 
constitute a persuasive corpus of authority for the future 
guidance of the District of Columbia courts. Even a cursory 
examination of the recent decisions of the D.C. Court of 
Appeals shows that the decisions of this Court, including those 
during the transition period which began when the Court Reform 
Act became effective, continue to be cited and relied upon. 6/ 

Part of this Court's function during the transition 


period is to continue development of the caselaw of the 


SY EASEGISIC: §1257, as amended by the Court Reform and Crimin- 
al Procedure Act of 1970, §172(a) (1), 84 Stat. 590 (1970). 
Cf. United States v. Vuitch, 402 U.S. 62, 64-66 (1971). 


_6/ E.g., McIver v. United States, Nos. 5680 and 5692, D.C. Ct. 
App., decided Aug. 16, 1971; Hill v. United States, No. 5649, 


D.C. Ct. App., decided Aug. 23, 1971. 


District as matters properly come before the Court for decision. 


The present appeals are precisely such matters. 


II. The Government Has Made No Effort to Rebut the Specific 
Claims of Unconstitutionality Advanced by Amicus. 


In our principal Memorandum we showed that the 
PIE and narcotics pad laws are unconstitutional (A) because 
they impermissibly impose punishment on mere suspicion of 
criminal activity, (B) because there are alternative ways to 
meet all compelling Governmental interests involved which less 
severely restrict freedom of movement and association: and (C) 
because these statutes overbroadly impose punishment for 


innocent activitiy engaged in without any unlawful purpose. 


Not one word in the Government's brief even purports 


to address either: 

(A) the overwhelming evidence in these statutes' 
legislative history that they were specifically intended to 
punish persons suspected of crime who could not be proved 
guilty (Amicus Mem., pp- 16-20);_7/ or 


(B) the necessity for the Government to show that 


less restrictive alternatives do not exist, when a statute 
restricting free movement and association is challenged 


(Amicus Mem., p. 35)._8/ 


_7/ For example, the only reference in the Government's argu- 
ment to this Court's highly relevant Ricks decisions (Gov't 
Draft Br., lst unnumbered page following p. 16) concerns the 
Court's ruling on vagueness. Unmentioned is the Court's 
holding that statutes which impose punishment on suspicion 
are unconstitutional. 


For example, in characterizing the test by which courts meas- 
ure statutes regulating First Amendment-protected conduct, 
the Government sets out the first element in the standard 
(whether a compelling Governmental interest is involved) 
while omitting even to mentjon the second element (whether 
less restrictive alternatives are available) (Gov't Draft 

Br. 15). 


On the question of overbreadth, moreover, the Govern- 
ment has relied almost entirely upon decisions which are 
either directly misquoted or patently contrary to its position. 
We show in Part III infra that decisions subsequent to the 
filing of our principal Memorandum, all ignored by the 
Government, constitute further authority for our charge 
of overbreadth. But because misquotation is a most Bariots 
matter, we turn first to an examination of the Government's 
cases. 

The Government's sole response to our showing that 
unlawful purpose is a constitutionally necessary element of 
statutes making "presence" a crime is to quote language 
attributed te In re Huddleson, a 1964 decision of the California 
intermediate appellate court.9 / In fact, however, the 


Huddleson court was merely quoting the language of a much 


earlier intermediate-court opinion; it went on to note that 


an intervening decision of the California Supreme Courtl0/ 


9/ Gov't Draft Br,, 2d unnumbered page following p. 16. 
The decision is erroneously titled by the Government 
(and by West Publ. Co.) as Huddleson v. Hill; its 
correct citation, not as given in the Draft Brief, is 
229 Cal. App. 2d 621, 626-27, 40 Cal. Rptr. 581, 586 
(Dist. Ct. App. 1964). 


In re Cregler, 56 Cal. 2d 308, 363 P. 2d 305 (1961). 
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required the anti-loitering statute there at bar to be 

read, not as the earlier opinion had read it, but much more 
narrowly so as to prohibit only loitering "for the purpose or 
with the intent of effectuating some criminal act"; and the 
Huddleson court explicitly disclaimed endorsement of the 
sweeping language advanced in the earlier opinion and 
presented to this Court in the Government's brief. 

The other decisions relied on by the Government 
in defense of the PIE and narcotics pad laws fare no better 
when even cursorily examined. Most of the State casesll/ 
upheld statutes which prohibited only loitering for the 
purpose of committing a_ crime -- precisely the element 
whose absence from the PIE and narcotics pad laws makes 
them fatally overbroad. Indeed, one of these decisions 
explicitly stated that: 

"A statute which fails to distinguish | 

between innocent conduct and action 


which is calculated to cause harm cannot 
be sustained."12/ 


1l/ State v. Oyen, 78 Wash. 2a 934, 480 P.2d 766 (1971); 
People v. Merolla, 9 N.Y.2d 62, 172 N.E.2d 541 (1961); 
People v. Pagnotta, 25 N.Y.2d 33, 253 N.E. 2d 202 (1969) .- 
To the same effect are State v. Zito, 54 N.J. 206, 254 
A.2da 769 (1969) and People . Bell, 306 N.Y. 110, 115 
N.E.2d 821 (1953), cited elsewhere in the Government's 
Draft Brief. 


People v. Pagnotta, supra, 25 N.Y. 2a 33, 253 N.E. 2d 
at 205. : 
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Two of the remaining decisions cited by the 
Government were acquittals of particular defendants, on the 
very ground that the prosecutor had failed to show unlawful 
purpose.13/ In the intermediate decision said by the 
Governmentl14/ to cast doubt upon the ruling of the California 
Supreme Courtl5/ that not merely unlawful purpose but actual 
aiding and abetting must be shown in prosecutions under a 
narcotics "presence" statute, the court in fact held that 
"the facts of this case would clearly have supported a charge 


of possession of marijuana."16/ 


Of the three federal district court decisions cited 


by the Government, moreover, one actually struck down the 
ordinances in question as unconstitutionally vague and over- 
broad, except for certain subsections construed to prohibit 


only “conduct which obstructs free passage to and from *** 


13/ People v. Beltrand, 63 Misc. 2a 1041, 314 N.y.S. 2a 276 
(Crim. Ct. 1970); People v. Villaneuva, 65 Misc. 2d 484, 
318 N.Y.S.2d 167 (Crim. Ct. I971), both in reliance upon 
People v. Pagnotta, supra, as establishing that unlawful 
purpose is an essential element of the offense described 
by the statute there at bar. 


Gov't. Draft Br., 5th unnumbered page following p. 16. 


People v. Cressey, 2 Cal. 3d 836, 471 P.2a 19 (1971), dis- 
cussed in our principal Memorandum at pp. 25-26. 


People v. MacLeish (in re M.), 16 Cal. App. 3d 96, 104, 93 
Cal. Rptr. 679, 684 (Dist. Ct. App. 1971). Cressey was 
neither discussed nor even cited. 


[and] along sidewalks, public streets and public places."17/ 
The remaining two decisions upheld the loitering provisions 
in question on the ground that (unlike the PIE and narcotics 
pad laws here) they prohibited only "unwarranted" loitering1l8/ 
and loitering "without lawful business",19/ respectively. : 

Of all the decisions cited by the Government, only 
the ruling of the Massachusetts court fails to require un- 
lawful purpose as an element of a "presence" offense. And even 
that ruling is no comfort to the Government under our 
narcotics pad law, since the statute there in question was 
read to permit a defense of "reasonable cause" for the defendant's 
presence "in the company of a person" known unlawfully to 
possess narcotics, or of "other exculpatory circumstances"20/ -- 


in substance, a showing of no unlawful purpose. 


17/ Gordon v. Schiro, 310 F. Supp. 884, 891 (E.D. La. 1970), 
(as to New Orleans ordinances, not Louisiana statutes as 
stated by the Government). 


18/ united states v. Sroka, 307 F. Supp. 400 (E.D. Wis. 1970) 
(as to federal GSA regulation, not Wisconsin statute as 
stated by the Government). 


Anderson v. Shaver, 290 F. Supp. 920 (D.N.M. 1968) (as to 
Albuquerque ordinance, not New Mexico statute as stated 
by the Government) . 


Commonwealth v. Tirella, 356 Mass. 271, 249 N.E.2a 

573, 575 (1969). This defense’is also presumably avail- 
able under the first clause of the same statute prohibi- 
ting presence "where a narcotic drug is illegally kept or 
deposited", which was upheld without explicit attention 
to this point by the same court only a year earlier in 
the other Massachusetts case cited by the Government 
(Commonwealth v. Buckley, 354 Mass. 508, 238 N.E.2d 335 
(1968)). It should also be noted that even as thus con- 
strued the Massachusetts statute would be unconstitutional 
under the views urged by appellants and amicus herein. 


We submit that the Massachusetts ruling is 
untenable for the reasons stated in our principal Memorandum 
on punishment for harmless conduct and on freedom of movement 
and association; that the ruling is contrary to the overwhelming 


weight of authority in other jurisdictions, federal and 


State, including the lately reported decisions summarized 


below; and that this Court should soundly reject the notion 
adopted by the Massachusetts court that: 


"the Legislature may lawfully proscribe 
any substantial association with one 
illegally in possession of narcotics as 
a method of discouraging that serious 
evil and achieving social rejection of 
the illegal possessor, thus depriving 
him of any encouragement which may be 
given by acquiescent companionship."21/ 


21/ Commonwealth v. Tirella, supra, 356 Mass. 271, 
N.E.2d at 576. 


III. Decisions Subsequent to Our Principal Memorandum 


Confirm the Unconstitutionality of the PIE and 
Narcotics Pad Laws. 


The constitutional issues presented on these 
appeals were squarely faced by the Hawaii Supreme Court in 
State v. Shigematsu, 52 Haw. , 483 P.2d 997 (1971), and 


resolved against the Government's contentions here. The 


statute in question made it a crime to be "found present 


in any *** room, house, ox place barred or barricaded, aK 
where are exhibited or exposed to view any *** gambling 
implements whatsoever." Holding that such a statute was 
unconstitutionally vague and over-broad, as well as in conflict 
with the "life, liberty and pursuit of happiness" clause 

of the Hawaii Constitution, the court held that: 


(A) The statute's applicability to all 
barricaded places where gambling implements 
were exhibited was not sufficiently narrow, 
because the law would apply even to a room 
in the defendant's home; 22/ 


(B) In punishing persons guilty of no 
gambling offense merely because they are 
present with others who are guilty, the 
statute was "like a contraption made 

to catch those guilty of gambling at, the 
expense of the innocent"; 23/ 


(C) Even the suppression of gambling 


"cannot be pursued by means that 
broadly stifle fundamental personal ' 


22/ 52 Haw. at , 483 P.2d at 999. 
23/ Id. at , 483 P.2d at 1000. 


Sion 


liberties when the end can be more 
narrowly achieved";24/ and 


(D) In "plac[ing] an unlimited and 
indiscriminately sweeping infringe- 
ment upon freedom of movement and 
association *** the statute goes 
much further than necessary to 
achieve its purpose."29/ 


The Hawaii court took particular note that "the 
importance of these fundamental rights is coming more and 
more to the foreground in our modern mobile and fluid 
society." In words directly in point here, the court 
concluded that: 

"Freedom would be incomplete if it 

does not include the right of men *** 

to visit a friend in his home and en- 

joy an evening together and the right 

to associate with others in the enjoy- 

ment of an avocation or a vocation."26/ 

The same court has also recently applied this 
Court's Ricks I decision to strike down a Hawaii statute 
substantially identical to a portion of the D.C. vagrancy 


law which that decision held unconstitutional (State v. 


Grahovic, 52 Haw. 527, 480 P.2a 148 (1971)). Anda in State 


‘Vv. Starks (51 Wisc. 256, 186 N.W.2d 245 (1971)) a statute 
prohibiting presence near a structure without the owner's 
consent, when the defendant is unable to account for his 
presence, met the same fate. The Wisconsin court reasoned 


that the statute was not only unconstitutionally vague, 


Ibid., quoting Shelton v. Tucker, 364 U.S. 479, 488 (1960). 
Id. at , 483 P.2d at 1001. 


‘Ibid. 
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but that it prohibited conduct “beyond the reach of 


the criminal laws."27/ 

These recent decisions show that courts through- 
out the country are continuing and accelerating their 
recognition of the constitutional principles which invalidate 
dragnet statutes like PIE and the narcotics pad law. The 
Government's position on the present appeals runs directly 


counter to this current and should be rejected. 


IV. The Statutes Challenged in These Appeals Must Be Exam— 
ined on Their Face. 


The short answer to the Government's suggestion 
that the "facial" validity of these statutes should not be 
decided is the Supreme Court's decision only last Term in 
Coates v. City of Cincinnati, 402 U.S. 611, 616 (1971): 


"The ordinance before us makes a crime out 

of what under the Constitution cannot be a 

crime. It is aimed directly at activity pro- 
tected by the Constitution. We need not lament 
that we do not have before us the details of 

the conduct found to be annoying. It is the 
ordinance on its face that sets the standard 

of conduct and warns against transgression. 

The details of the offense could no more serve 

to validate this ordinance than could the details 
of an offense charged under an ordinance sus- 
pending unconditionally the right of assembly and 
free speech." 


Like Coates, appellant Holly's case arose on 


27/ See also Lazarus v. Faircloth, 301 F. Supp. 266, 272 
(S.D.Fla. 1969) (3-judge district court including Fifth 
Circuit Judge Dyer) (Florida vagrancy statutes unconstitu- 
tionally "'criminalize' conduct which is beyond the legiti- 
mate reach of the state's police power"), vacated on 
other grounds, 401 U.S. 987 (1971). 
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appeal from a judgment of conviction28/ And because the 
informations against appellant McClough were drawn substan- 
tially in the words of the statutes, review of the trial 
court's orders dismissing the charges against him must 
necessarily determine the validity of the statutes on their 
face. Particularly considering "the chilling effect [of the 
PIE and narcotics pad laws] upon the *** important rights 
of presence, movement, and physical liberty" (Decker v. 
Fillis, 306 F. Supp. 613, 617 (D. Utah 1969)), review of 
these statues' facial validity is amply appropriate here. 
V. These Appeals as to the Narcotics Pad Law Are Not Moot. 

Despite the ruling below that dismissal of the 
harcotics-pad charges against appellants were without prejudice 
to reprosecution under more narrowly drawn informations, 
the Government has now represented in its brief -- for the first 
time -- that no such reprosecutions will be undertaken. This, 
the Government asserts, has mooted the appeals insofar as the 
pad statute is concerned. 

It is clear that, at the very least, appellants 
are entitled to an order of this Court which will back up 
these assurances by modifying the judgments below, and that 


they should not be cast out of court with only the prosecutor's 


28/ The decision two weeks earlier in Palmer v. City of Euclid, 
402 U.S. 544 (1971), did not need to reach the "facial 
validity of the ordinance in question because it was so 
clearly unconstitutional as applied. 
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statements on brief for protection. As amicus curiae 
interested in the important issues which these cases 
present, however, we submit that the Court should reject 
this last-ditch effort to prevent a decision on the 
merits. 

Authority for this Court to proceed on the nar- 
cotics-pad issues despite the Government's eleventh-hour 
undertaking is found in Petite v. United States 361 U.S. 

529 (1960). There the Supreme Court granted the Government's 
motion (1) to vacate a judgment affirming the petitioner's 
conviction and (2) to remand with directions to dismiss 

the indictment. The Court held (three Justices dissenting) 
that when the Government has determined in its discretion 

to abandon a successful prosecution, even without confessing 
errors of law, the Court "is clearly meee effectuate 
that result without reaching the legal issues originally 
tendered by the petitioner as a basis for reversal. 

Chief Justice Warren noted in his concurrence, 

however, that "authority to grant this type of motion is one 


thing, *** and determination of the considerations relevant 


to a proper exercise of that authority is another" (361 U.S. 


at 532). He continued (ibid.): 


As I believe that the Court should not deny 
all such motions peremptorily, so do I be- 
lieve that we should not automatically grant 
them through invocation of the policy of 
avoiding decision of constitutional issues. 
There are circumstances in which our respons- 
ibility of definitively interpreting the law 
of the land and of supervising its judicial 
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application would dictate that we dispose of 
a case on its merits. In a situation, for 
example, where the invalidity of the judgment 
is clear and the motion to vacate and remand 
1s obviously a means of avoiding an adjudica- 
tion, I think we would be remiss in our duty 


were we to grant the motion.” (Emphasis added.) 


Nothing in the majority opinion took issue with these views. 
Amicus respectfully submits that the present 

case is precisely the one described by the Chief Justice. - 

No reason has been assigned by the Government for its sudden 

decision not to reprosecute; the decision was apparently reached 


subsequent to this Court's orders allowing the appeals, 


inasmuch as no such decision was mentioned in the briefs 


opposing review; and it must be viewed in the context of the 
Government's belated attempt to invoke the 1970 Court Reform 
Act as a reason for now reversing field and disallowing 
the appeals. The only reasonable inference to be drawn 
from all this, in our view, is that having failed generally 
in opposing review, and having failed specifically to persuade 
this Court that the "without prejudice" -dismissal of the 
narcotics-pad charges eliminated any case or controversy 
with respect thereto -- the Government is now prepared 
to abandon those charges against appellants rather than 
expose the statute to this Court's scrutiny. 

The case has now been fully briefed by the parties 


and by amicus. The Court recognized the importance of the 
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issues presented when it allowed the appeals to be taken. 

The Government has made no suggestion that it will abandon 
prosecutions generally under the narcotics pad law, or 

that it will disclaim the decision below if fetes prosecutions 
are challenged. In these circumstances, we submit, the case 
should be disposed of on the merits, notwithstanding the 


Government's desire to avoid an adjudication of! our claims. 
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These consolidated appeals present the. question 


whether the District of Columbia "presence in illegal 


establishment" and "narcotics pad" criminal statutes are 


constitutional. 


The judges of the former Court of General 
Sessions have divided on the validity of these statutes. 
The D. C. Court of Appeals, overruling one of its own 
prior holdings and ignoring relevant decisions of this 
Court, put a new construction on each of the statutes and 
upheld them as newly construed. This Court allowed appeals. 

Interest of Amicus Curiae 

The American Civil Liberties Union Fund of the 
National Capital Area is a nonpartisan nonprofit institution 
whose purpose is defending and advancing the cause of civil 
liberties through litigation. As the following pages of 
our Memorandum make clear, the incompatibility of laws like 
PIE and the "pad" section with Constitutional guarantees of 
personal liberty has long and consistently been recognized, 
by this Court as well as others. 


Amicus therefore sought, and was granted, leave 


to file Memoranda urging allowance of these appeals. 


- The present Memorandum more fully elaborates the views 


there expressed. 


The "presence in illegal establishment" statute 
(hereafter PIE), enacted in 1953, provides: 


"§22-1515. Presence in illegal 
establishments. 


(a) Whoever is found in the District 

in a gambling establishment or and 
establishment where intoxicating 

liquor is sold without a license or 

any narcotic drug is sold, administered, 

or dispensed without a license shall, if 

he knew that it was such an establishment 
and if he is unable to give a good 
account of his presence in the establishment, 
be imprisoned for not more than one year 


or fined not more than $500, or both. 
REE : 


The "narcotics pad" statute is part of the 1957 
marcotics vagrancy law whose other substantive provisions 


were held unconstitutional by this Court in Ricks v. 


United States (Ricks II), 134 U.S.App.D.C. 215, 414 F.2d 


1111 (1968). It provides: 


"§33-416a. Vagrancy--Narcotic drug 
user--Penalties--Conditions imposed. 


kkk 
(b) For the purpose of this section a= 


(1) the term "vagrant" shall mean any 
person who is a narcotic drug user or 
who has been convicted of a narcotic | 
offense in the District of Columbia 
or elsewhere and who -- 


kak 


(B) is found in any place, abode, house, 
shed, dwelling, building, structure, 
vehicle, conveyance, or boat, in which 
any illicit narcotic drugs are kept, 
found, used, or dispensed; 


xkk 


(£) Upon affirmative determination that 

the person arrested is a narcotic drug user, 
of if the person has been convicted of a 
narcotic offense in the District of Columbia 
or elsewhere, and if such person is also 

a vagrant as hereinbefore defined, he shall 
be charged with the offense of vagrancy 
within the meaning of this section ***. 


(g) | Any person convicted of being a 

vagrant under the provisions of this section 
shall be punished by fine of not more than 
$500 or imprisonment for not more than one 
year, or by both such fine and imprisonment." 


No. 24142. Appellant Holly was arrested during 


a police raid on a private dwelling. At the time of his 
arrest he was seated on a couch in a second-floor rear 
room. Elsewhere in the room were five other persons, 
as well as narcotics paraphernalia later determined to 
- contain traces of heroin. 

Upon entering the room the police arrested all 
its occupants and seized the paraphernalia. Holly was 
never asked by the police to account for his presence or 


otherwise engaged by them in conversation. 


Holly was charged with violating both PIE and 
the "pad" section of the narcotics vagrancy aes At trial 
in the Court of General Sessions the evidence Connined 
solely the foregoing, plus proof that Holly had been 


convicted under the Harrison Act in 1964. Rejecting 


challenges to the constitutionality of the two statutes, the 


court found Holly guilty on both counts. 

No. 24144. Appellant McClough and another 
were charged under PIE with being present at 1207 - 6-1/2 
Street, N. W., where to their knowledge narcotic drugs 


were being dispensed. No further details were alleged. 


~~ 


On motion asserting the unconstitutionality of 
the statute, the Court of General Sessions dismissed the 
information without opinion. The court below noted, 
however, that the same judge had previously ruled that 
the "good account" clause in the statute rendered it 
unconstitutionally vague under this Court's decision in 

" Ricks v.- District of Columbia (Ricks I), 134 U.S.App.D.C. 
201, 414 F.2d 1097 (1968). ! 


No. 24145. Appellant McClough and another were 
charged under the "pad" section with being "narcotics 
vagrants", in'that (a) they were drug users or had prior 
narcotics convictions and (b) were found in a private 
residence in which narcotic drugs were kept. Citing 
primarily this Court's Ricks decisions and a prior ruling 
in General Sessions that the PIE statute (before this 
Court in Nos. 24142 and 24144) is unconstitutional, 1/ 
the Court of General Sessions granted the defendants' 
motion to dismiss the informations, on the ground that the 
"pad" section’ is unconstitutionally vague and overbroad 
(United States v. McClough, 97 Daily Wash. L. Rep. 601 
(1969)). 

The trial court opinion. The lengthy opinion of 
the Court of General Sessions in No. 24145 (United States 
V- McClough (pad) carefully traced the logic of this 
_ Court's Ricks decisions. The court reasoned that the 
"pad" section is "strikingly similar" to the statutory 
provisions held unconstitutional in the Ricks cases, 


and "quite similar" to the already-suspect PIE statute 


(97 Daily Wash. L. Rep. at 605). This Court's comment 


1/ United States v. Salley, Crim. No. 927-69, D.C.Ct. 
Gen.Sess., February 7, 1969 (unreported). 
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in Ricks I as to the probable invalidity of "other 
sections of *** the *** narcotic vagrancy legislation" 
(134 U.S.App.D.C. at 214, 414 F.2d at 1110) was also 
noted (97 Daily Wash. L. Rep. at 605). 

Further recognizing that absent a omedae 
requirement in the "pad" section the defendant "simply 
would never know whether he is guilty tee until after 
the presence of the narcotics has been revealed, perhaps 
through a police raid" (id. at 605-06), the court found 
that under the rule of Harris v. United States, 162 A.2d 
503 (D.C.Mun.Ct.App. 1960), there nevertheless is no 
knowledge requirement in the statute. A "pad" defendant, 
the court found, need not be shown to have "the slightest 
knowledge of these narcotics" -- no matter if the "place" 
he is found be "as vast as the Pentagon, as complex 
as the Empire State Building or as busy as a department 


store" (97 Daily Wash. L. Rep. at 605). 


The court therefore concluded that "the logic 


of Ricks invalidates" the "pad" section as well as the 


other substantive provisions of the narcotics vagrancy 


* 


law (ibid.). 
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The opinion below. On appeal by the Government 
from the dismissals in Nos. 24144 and 24145 (McClough), the 


D. C. Court of Appeals reversed as to the PIE statute and 
directed that dismissal of the "pad" charge be without 
prejudice (United States v. McClough, 263 A.2d 48 
(D.C.Ct.App. 1970)). 

Overruling its prior Harris decision in order 
to save the "pad" statute, the court below held in No. 
24145 (en banc) that proof of knowledge would henceforth 
be required, thus allowing "pad" convictions where the 


defendant was knowingly present (id. at 55). In No. 


24144, the PIE statute was found constitutional as 


read to make ability to give a good account a-matter 
solely of affirmative defense, which can be established by 
proof that the defendant's presence in an illegal 
establishment was "for a lawful purpose", the burden 
on the Government being limited to proof of knowing 
_ presence as a "completed crime" (id. at 53). 

1. The court agreed, and- indeed the Government 
conceded, that "without a knowledge requirement PAD fails 
to provide sufficient notice" and thus denies due process 


(263 A.2d at 54). It found, however, that the provision 
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“is in large part designed to punish someon in 
narcotics traffic" and that the absence of an explicit 
knowledge requirement therefore "does not necessarily 
evince a Congressional intent" to impose "absolute 
criminal liability" (id. at 55). The legislative history 
was dismissed without citation as "not helpful" (id. at 
54). Concluding that it was "not precluded from doing 
so by a clear, contrary legislative directive" (id. at 55), 
the court overruled Harris and upheld the "pad" section 
as newly construed to prohibit only knowing presence. 

The resulting "restriction of movement of those 
under *** [the section's] purview" was recognized to be 
"severe" (263 A.2d at 55). But the court found this "not 


impermissible", because it is enough for "some rational 


connection *** [to] exist between the behavior to be 


punished *** and illegal narcotics traffic" and because 
the "pad" provision "is a rational means of curbing the 

" recognized evils flowing from narcotics traffic" (ibid.). 
The requisite rational connection ASO, the court 
asserted, because “proof of knowledge *** will usually 


take the form of an inference to be’ drawn from the 
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defendant's proximity to or connection with the narcotics", 
and it is "reasonable for Congress to single out narcotics 
users *** as those most likely to be engaged in illicit 
narcotics traffic" (ibid.). 

2. The court's attention to McClough's PIE 
appeal (No. 24144) was focussed on the statute's good- 
account clause. This Court's Ricks I decision was found 
to be "distinguishable" (263 A.2d at 54 n.10) because 
in the "context" of the entire PIE provision, unlike 
the general vagrancy statute struck down as vague and 
overbroad in Ricks I, 

""good account’ necessarily takes on 

a narrow meaning: demonstrating that 

one's knowing presence in the illegal 

establishment was for a lawful purpose 

and not as a participant in the 

illegal activity taking place there 

(263 A.2d at 52). 

Stating that presence in an illegal establishment "is not 


presumptively innocent behavior", moreover, the court below 


* found it permissible to "condition" such presence on 


giving a good account, even though Ricks I held that 


"standing on a street corner" cannot be so conditioned. 
The court recognized that the privilege against 
self-incrimination would be abridged by any statute making 
the defendant's "silence *** a[n] *** element of an 
offense" (263 A.2d at 52). It held, however, that this 


principle does not apply to "a matter in the nature of 
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an affirmative defense" (id. at 53). Finding that in 

the absence of the good-account clause "the statute still 
describes a crime in a manner that would survive an attack 
based on unconstitutional vagueness", and seeing no other 
reason “to construe it as an element of the crime", the 
court therefore ruled that the good-account clause "merely ~ 


establish[es] an affirmative defense to the otherwise 


completed crime of knowingly being present in an illegal 


establishment" (ibid.). 

Finally, the court below summarily rejected 
McClough's claim that PIE punishes the status of presence 
merely on suspicion of propensity for future crime. 
Asserting that "pushers, addicts and unaddicted neophytes 
can easily transact business" in places described in 
the statute as well as "merely *** be present", the 
court ruled that "elimination of such an obvious and 
specific catalyst for illicit narcotics traffic is 
‘a proper subject for Congressional action" (263 a.2d 
at 54). The statute's "effect on the status of being 
addicted to narcotics" was found "merely incidental 
to its major thrust against narcotics traffic" (ibid. ) 
and thus not barred by Robinson v. California, 370 
U.S. 660 (1962) -- a conclusion the court thought applicable 


to the narcotics "pad" statute as well (id. at 54 n.9). 


oa 


Four days later the court below entered its 
judgment in No. 24142 without opinion (Holly v. United 
States, No. 5062, D.C.Ct.App., March 17, 1970 (unre- 


ported)). Citing only its McClough decision, the court 


affirmed appellant Holly's PIE conviction as supported 


by "sufficient" evidence, and reversed "without prejudice" 


his conviction under the "pad" section. 


Argument 
Por purposes of these appeals we accept the 
novel interpretations of PIE and the "pad" section adopted 
by the court below in its effort to save the two statutes.2/ 
The court's fundamental error, we submit, was in misappre- 
hending the constitutional standards by which any such 


laws must be measured. 


2/ As to the holding below that, under PIE, ability to 
give a good account is solely a matter of affirmative 
defense, compare Beail v. District of Columbia, 91 
U.S.App.D.C. 110, 111, 201 F.2d 176, 177 (1952); 

Kelley v. United States, 111 U.S.App.D.C. 396, 298 

F.2d 310, 311 (1961); Ricks I, supra, 134 U.S.App.D.C. 
at 207, 414 F.2d at 1103 (all construing to the con- 
trary similar language in the general vagrancy statute). 


As to the holding below that, under the “pad" section, 
knowledge of the presence of narcotics must be proved, 
compare Hearings on Illicit Narcotics Traffic Before 

a Subcommittee of the Senate Committee on e Judiciary, 
84th Cong., lst Sess., Pt.4, p. 843 (1955) (testimony 

of D.C. Ass't Corp. Counsel on experience under PIE 


statute, emphasizing need to prove knowledge in PIE 
prosecutions and difficulty of doing so). 
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The sole questions apparently asked by the 


court below were whether "eradication" and "elimination" 
of illegal narcotics establishments is "a proper subject 
for Congressional action" (263 A.2d at 54), and whether 
the means chosen to accomplish this result are "rational" 
and "reasonable" (id. at 55). Such an approach ignores 
the equally important question "whether Coneress has 
adopted a constitutional means in achieving its 
concededly legitimate legislative goal" (United States v. 
Robel, 389 U.S. 258, 268 n.20 (1967)). 

The various Constitutional guarantees of 
~individual rights are basic limitations upon the range 
of choice otherwise open to Congress. "*** [T]he 
Constitution requires that the conflict between congressional 
power and individual rights be accommodated by legislation 
drawn *** to avoid the conflict" (Robel, supra, citing 
M'Culloch v. Maryland, 4 Wheat. 316, 421 (1819)). Neither 
the PIE statute nor the "pad"section of the narcotics 


. 


vagrancy law are so drawn. 


= 4 — 


THE PIE AND NARCOTICS PAD LAWS 

UNCONSTITUTIONALLY AUTHORIZE 

CRIMINAL PUNISHMENT OF ADDICTS 

AND OTHERS MERELY BECAUSE THEY 

ARE SUSPECT OF CRIMINAL ACTIVITY. 

A. The Constitution Does Not Permit 
Punishment on Mere Suspicion that 
Crimes Have Been Committed. 

This Court squarely held in Ricks I that "a 
citizen cannot be punished merely for being a ‘suspicious 
person'", and that even "statistical likelihood that a 
particular societal segment will engage in criminality is 
not permissible as an all-out substitute for proof of 
individual guilt" (134 U.S.App.D.C. at 214, 414 F.2d at 
-1110). Enforcement of the District of Columbia's general 


vagrancy statute was denounced "as a device utilized not 


only to inflict punishment for suspected but unprovable 


violations in progress but also, through preventive 


convictions and incarceration, to suppress crime in the 
future" (id. at 212-13, 414 F.2 at 1108-09). 3/ 

Decisions elsewhere subsequent to Ricks I have 
endorsed this Court's conclusion that allegedly crime- 
preventive laws aimed at a socially undesirable class do not 
surmount the “very real constitutional problems surrounding 
3/ C£. United States v. Bufalino, 285 F.2d 408, 419 

(2d Cir. 1960); id. at 420 ("For in America, we 
still respect the dignity of the individual, and 
even an unsavory character is not to be imprisoned 


except on definite proof of specific crime") 
(concurring opinion of Charles E. Clark, j.). 
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incarceration predicated only upon a supposed propensity 
to commit criminal acts" (Cross v. Harris, 135 U.S.App.D.C. 
259, 265, 418 F.2d 1095, 1101 (1969))._4/ For example, in 
Kirkwood v. Ellington (298 F.Supp. 461, 466 (W.D.Tenn. 


(1969)) a three-judge district court which included Sixth 


Circuit Judge Phillips wrote that: 


"The fact that the motive or purpose of 
the [Tennessee] vagrancy statute is to 
prevent another and separate crime of 
prostitution does not justify the 
possible inclusion of those persons not 
on the street for criminal purposes."_5/ 


The dissenting opinion of Burger, J. (as he then 
was) in Cross emphasized that that was "not a case 
where an individual is being committed solely 
because of an imagined propensity to engage in 
anticipated conduct obnoxious or offensive to 
others", and that civil commitment might in any 
event be permissible where criminal sanctions 
were constitutionally barred (135 U.S.App.D.C. 

at 273, 418 F.2d at 1109 (emphasis in original). 


See also Karp v. Collins, 310 F.Supp. 627, 631-34 
(D.N.J. 1970) (3-judge court per Third Circuit Judge 
Freedman), vacated on other grounds, 39 U.S.L. Week 
3374 (U.S. March 2, 1971); Wheeler v. Goodman, 306 
F.Supp. 58, 63-64 (W.D.N.C. 1970) (3-judge court per 
Fourth Circuit Judge Craven); vacated on other grounds, 
39 U.S.L. Week 3423 (U.S. March 29, 1971); Scott v. 
District Att'y, 309 F.Supp. 833, 839 & n.13 (E.D.La. 
1970) (Rubin, J.). Cf. People v. Munoz, 9 N.Y¥.2d 51, 
60, 172 N.E.2d 535, 539 (1961) ("Juvenile delinquents 
can be highly dangerous, especially in large cities. 
They cannot be legislated out of existence, however, 
nor be held guilty of offenses on the sole basis of 
status, ***"). (172 N.E.2d at 539)). 


As the Massachusetts court put it: 


"It is hard to see how suspicion of 

*** [a violation of the narcotics laws] 
can transform otherwise innocent 
behavior into a crime. Suspicion, 

which is an inadequate ground for arrest, 
is no more satisfactory as a basis for 
punishment." (Alegata v. Commonwealth, 
353 Mass. 287, 292, 231 N.E.2d 201, 

204 (1967) .) 


B, The Legislative History of PIE and "Pad" 
Shows That Congress Intended to 
Punish Persons Suspected of 
Criminal Activity but Who Cannot 


be Proved Guilty. 
1. The PIE statute was enacted in 1953 as part 


of that year's omnibus D. C. crime bill._6/ The House 


District Committee's report accompanying the measure 
succinctly stated that "this subsection makes it a crime to 
be an occupant or habitue of a dive" (H.Rep. No. 514, 83d 
Cong., lst Sess. 8 (1953)). Under the interpretation given 
the statute by the court below, all that need be proved to 
show a “completed crime" (263 A.2d at 53) is that the 


defendant was knowingly present in such a place. 


D. C. Law Enforcement Act of 1953, Act of June 29, 
1953, c. 159, 67 Stat 89, §208. 


The court below suggested that Congress' objective 


was the "eradication" of "such an obvious and specific 
catalyst for illicit narcotics traffic" as illegal 
establishments, by "making presence *** therein a crime" 
(263 A.2a at 54). The only purpose mentioned in the 
legislative history, however, is punishment of persons 
suspected of criminal activity who can be proved guilty 
of nothing. 

Prior to 1953, “disorderly conduct" charges 
were commonly brought against those found in suspected 
"illegal establishments" when there was Rneaeeicions 
euidence of criminal activity on the premises for a 
search warrant to be obtained. 7/ The House District 
Committee observed that: 

"At present persons frequenting an 

establishment where any narcotic drug 

is sold, administered or dispensed 

without a license, are merely subject 


to the inconvenience of posting the 
nominal bond required in all disorderly 


conduct cases. If the police are 
unable to prove a disorderly act on the 


art of such a person he may and often 
aees demand and receive aot the 


See Hearings on Crime and Law Enforcement in the 
District of Columbia before a Subcommittee: of 


the House Committee on the District of Columbia, 
82d Cong. 14 (1952) (testimony of Maj. Robert J. 
Barrett, Metropolitan Police Dep't). 
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moneys put up as a bond for his 

appearance. *** In other cases such 

persons have customarily elected to 

forfeit the posted collateral. This 

should not be permitted. Your com- 

mittee is of the considered opinion 

that many of the difficulties presently 

experienced by the police and prosecu- 

tors and courts in bringing these 

violators [sic] to justice would be 

eliminated by this section." 

(H.Rep. No. 538, 83d Cong., lst Sess. 

9-10 (1953) (emphasis added) .) 

2. The "narcotics pad" law is part of the 
same narcotics vagrancy statute whose other substantive 
provisions were struck down by this Court in Ricks If 
as unconstitutionally vague. As interpreted by the 
court below, the "pad" provision scarcely differs from 
the PIE statute, except that unlike PIE it applies only 
to "narcotics drug users" and to persons "convicted of 
a narcotics offense". 

The entire District of Columbia narcotics 
vagrancy statute was first proposed by the Senate 
Judiciary Committee as an amendment to the Uniform 
Narcotic Drugs Act after volumnious hearings throughout 


the country on the nationwide problem of drug abuse. Sf 


8 See generally Hearings on Illicit Narcotics Traffic 
Before a Subcommittee of the Senate Committee on 


e Judiciary, p. 12 supra. 
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The Committee noted the testimony of Narcotics Commissioner 
Anslinger urging roundups of drug addicts as a means of 
stopping crime waves, as well as the testimony of Chief 
Murray of Washington's Metropolitan Police Department 
that a "large proportion" of crimes in the District 

of Columbia are committed by addicts (S.Rep. No. 2033, 
84th Cong., 2d Sess. 7 (1956)). Lamenting that 
existing law provided no authority to apprehend Garon 
or “incurable" addicts (ibid.), the Judiciary Committee 
declared that such persons “habitually" engage in 
violent crime "because they seldom work" and mast 
therefore be “removed from the streets" (ibid.). 

The Committee recommended that "if Washington is to 


rid itself of the drug traffic, the first step must be 


the processing and confinement of all addicts who use 


narcotics drugs illegally" (id. at 4). 
The Senate District of Columbia Committee 
_ endorsed the proposal, stating that it “defin[es] the 
offense of being a narcotics drug vagrant ***" (S-Rep. 
No. 2254, 84th Cong., 2d Sess. 9 (1956)). The House 
District Committee, repeating the words of the Senate 
Judiciary report which accompanied the original proposal 
(S.Rep. No. 2033, supra, at 7-8), urged its enactment 
so as to : 
“authorize the apprehension and 


prosecution of those habitual users 
of illicit drugs who offer virtually 


no promise of benefiting from existing 
treatment and rehabilitation programs, 
with the objective of removing from the 
streets the chronic or 'incurable' 
addicts who are dangerous to the health 
and'welfare of the community in that 
they habitually engage in crime and 
Spread their drug addiction" (H.Rep. 
No. 2277, 84th Cong., 2d Sess. 32 
(1956) (emphasis added)). 


Summarizing the new statute, the House District 

said (id. at 36): 

"prug addicts, whether employed or 

unemployed, may be arrested, prosecuted 

and punished ***, *** 

"kxk* If both the Treatment Act [D. C. Code 

§§24-601 et seq.] and this section are 

enacted, it will be impossible for an 

addict to appear on the street without 

danger of apprehension and treatment or 

incarceration" (emphasis added). 

3. The Court of General Sessions was thus 
clearly correct in dismissing the informations against 


appellant McClough in reliance upon the principles of this 


Court's Ricks decisions. The grudging deference paid to those 


decisions by the court below, not withstanding the explicit 
guidance there provided for cases precisely like the ones 


at bar, has resulted in the revitalization of "punishment 


on suspicion" as a law enforcement technique despite 


increasingly widespread recognition of its unconstitution- 
ality. The endorsement of “punishment on suspicion” by 


the D. C. Court of Appeals must be overturned. 


II. THE PIE AND NARCOTICS PAD 
LAWS UNCONSTITUTIONALLY PUNISH 
WITHOUT GUILT. 


A. The Due Process Clause Precludes 
Imposition of Punishment for 


Intrinsically Harmless Conduct. 


Closely related to the rule against "punishment 
on suspicion" is the principle of culpability. Taking 
‘pains to emphasize that the principle stands independently 
of First Amendment claims, the Supreme Court made explicit 
in Scales v. United States (367 U.S. 203, 224425 (1961) ) 
that: 


"In our jurisprudence guilt is personal, 

and when the imposition of punishment on 

a status or on conduct can only be justified 
by reference to the relationship of — 

that status or conduct to other concededly 
criminal activity ***, that relationship 
must be sufficiently substantial 

to satisfy the concept of personal guilt 


in order to withstand attack under 

the Due Process Clause of the 

Fifth Amendment." 

Thus, "knowing but guiltless behavior" (cf. 
Baggett v. Bullitt, 377 U.S. 360, 373 (1964)) cannot be 


prosecuted or punished consistently with the Constitution. 


See also Powell v. Texas, 392 U.S. 514, 533 (1968). 9/ 


B. Statutes Which Prohibit 
Innocent But Knowing Presence 
in Illicit Places Have Tradi- 


2n 2a SS  — .. 
tionally Been Held Unconstitutional. 
1.. Eighty-five years ago the city of Modesto, 
California attempted to provide by ordinance that: 


“every person who *** opens, keeps, or 
maintains any room or other place where 
opium *** is sold or given away, and 

every person who resorts to, frequents, 
or visits such room or place, is guilty 


of a misdemeanor: ***, 
Seemingly anticipating the criteria subsequently spelled 
out in more modern decisions interpreting the Constitution, 
the federal circuit court held the ordinance unconstitutional 


(In re Ah Jow, 29 Fed. 181 (C.C.D.Cal. 1886)). 


"xk [C]riminal penalties may be inflicted only if 
the accused has committed some act, has engaged in 
some behavior, which society has an interest in 
preventing ***" (Marshall, J., for himself and 
Warren, C.J. and Black & Harlan, JJ.). 


The court noted that "under this section it 
would not be lawful for any person *** to enter such a 
place *** for many of the ordinary and proper purposes of 
life; as to *** transact any legitimate business" (29 Fed. 
at 182). The ordinance was found to prohibit "every 
possible case of visiting "such room or place" 
regardless not only of knowledge but regardless also of 
the purpose of the visit (id. at 181). By thus prohibiting © 
"an act which is innocent in itself", the court concluded, 
the ordinance "put an unlawful inhibition upon the 
inalienable rights and liberties of the citizen" in 
‘contravention of the Fourteenth Amendment's Due Process 
Clause (id. at 182). 


b. From that day to this the fundamental 


necessity of unlawful purpose as an element of any "presence" 


offense has been largely undoubted. 

For example, an early San Francisco ordinance 
made it unlawful "to visit or resort to any barred or 
barricaded house or room *** where *** any gambling 
implements whatsoever are exhibited or enosed to view 


when three or more persons are present." In the Supreme 


Court it was urged by one convicted under the ordinance 
that: 


"The State has no power to make criminal 
an innocent visit to a house or room 

*** where the visitor has nothing 
whatever to do with the ownership or 
possession or exhibition of any of the 
articles specified by the ordinance in 
question." 10/ 


The State did not attempt to defend a contrary 
view, but simply replied that, properly interpreted, the 
ordinance required the prosecutor: 

“toi show, in addition to the fact of 

the’ 'visit,' that something was done 

by the 'visitor,' showing a guilty or 

unlawful purpose, and thus bringing 

him within the class intended to be 

denounced by the ordinance."11/ 


On this basis the Supreme Court affirmed a denial of 


habeas corpus, ruling that it was "not at liberty to declare 


the ordinance’ unconstitutional" and that the remedy for a 
conviction unwarranted by the evidence was not habeas 
corpus but appeal (Ah Sin v. Wittman, 198 U.S. 500 (1905) 
(emphasis added)). 


10/ Brief for Plaintiff in Error, p. 21, Ah Sin v. 
Wittman, 198 U.S. 500 (1905). 


1l/ Brief for Defendant in Error, p. 8, ibid. 
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The basis of the principle reflected in these 
early cases was colorfully expressed in State v. Nelson, 
10 Idaho 522, 79 Pac. 79 (1905). A Boise ordinance made 
it unlawful for barkeepers "to permit females to enter 
their said place of business, ***." Finding that the "motive 
or intent" of the female in question was not an element of 
the offense, the court held the ordinance unconstitutional: 

"to say by an ordinance that a wife | 

or mother may not enter a saloon, 

without subjecting herself to a fine, 

as well as the proprietor, in search . 

of a recreant husband or a wayward 

son, is beyond the legal power of the 

city" (10 Idaho at 530, 79 Pac. at 82). 

c. More modern authority confirms the continuing 
vitality of these holdings.12/ In People v. Cressey, 
2 Cal.3d 836, 471 P.2da 19 (1970) (decided subsequent to the 
cases below), the California Supreme Court unanimously 
ruled that a "presence" statute can constitutionally be 
applied only to (a) persons aiding, assisting or 
abetting a narcotics offense such as possession or 


trafficking, and (b) persons in control of the premises 


where narcotics are found. 


12/ iIn_xre Aah Jow, supra, was relied upon to hold 
unconstitutional a Whittier, Cal. ordinance which 
made it a crime to be "present", without more, “at 
any place *** where spirituous *** liquors *** are 
sold, *** furnished, distributed, divided, delivered, 


or given away". Ex parte Worsham, 26 Cal.App. 773, 
148 Pac. 526 (2d Dist. 1919). 


The law in question had originally made it a 
crime merely "to visit or to be in any room or place 
where any narcotics are being *** unlawfully smoked or 
used." In 1957, on the basis of Ah Jow, the statute was 
held unconstitutional (Bonwell v. Justice Court, 148 Cal. 
App. 2d 906, 307 P.2d 716 (4th Dist. 1957)). It was then 
amended to add the words "with knowledge that such 
activity is occurring". The mere addition of a knowledge 
requirement, however, was held in Cressey not to be enough. 
The court ruled that, literally read, the statute 


would "proscribe some kinds of conduct which cannot 


constitutionally be considered criminal" (2 Cal.3d at 848, 


471 P.2d at 28). These circumstances, the court held, 

include presence "at a party, theater, or dance hall, 

or in a hotel lobby, bus, apartment, or taxi, or even in 

a private automobile" where narcotics are in use by others 
(ibid.). Denying that a person can be forced to choose 

between "“leav[ing] immediately" and "forc[ing] the smoker to stop 
using the narcotic", the court concluded that only aiders 

and abettors of narcotics use, and those who control the place 

of use (such: as the apartment tenant or automobile owner), 


can constitutionally be convicted (ibid.). 
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Both the PIE Statute and the "Pad" 
Section of the Narcotics Vagrancy 
Law Are Indistinguishable From the 
Statutes Struck Down Elsewhere. 

1. The same overbreadth which characterized the 
"presence" ordinances and statutes found unconstitutional 
in the foregoing cases is at the heart of the District of 
Columbia's PIE and "narcotics pad" legislation. 


a. Under the "pad" provision, a narcotics 


user or prior narcotics offender is criminally liable for 


"knowingly" visiting a place where narcotics are found 


no matter what the purpose of his visit. Indeed, the court 
below had previously held that the "pad" section was 
intended to protect addicts, by deterrence, against all 
likely exposure to temptation to relapse into illicit 
narcotics transactions (Harris v. United States, 162 A.2d 
503, 505 (D.C.Mun.Ct.App. 1960)). Not only a friend on an 
ordinaty social visit to the home of an addicted friend, but 
a mother visiting her addicted son; the brother of a known 
possessor of narcotics; even a wife whose husband unlawfully 
uses narcotics -- all are exposed by the "pad" section to 
prosecution and imprisonment if they were ever convicted of 


the simplest narcotics violation, unless they, abandon and 


ostracize their friends and family. 17 

It was precisely because the 1886 Modesto 
ordinance similarly "embraces every possible case" of 
proximity to forbidden narcotics that it was found 
unconstitutionally to infringe the "inalienable rights 
and liberties of the citizen" (In re Ah Jow, supra). 

b. The PIE statute is no different, under the 
construction proposed by the court below so as to avoid 
other constitutional infirmities. The "completed 
crime" under PIE now is knowing presence where narcotics 
are illegally administered. Any citizen thus can now be 
imprisoned under precisely the same all-inclusive range 
of circumstances as was formerly the case only for 
narcotics users and prior narcotics offenders (if he 
chooses not to attempt "to give a good account of his 
presence"). See Jones v. United States, 271 A.2d 559 (D.C. 
Ct.App. 1971) (affirming, subsequent to the present decisions 
below, a PIE conviction despite the absence of any showing 


whatever on the defendant's purpose in visiting the raided 


apartment). And the practical insignificance of the 


13/ This court has already taken note of the D. C. Crime 
Commission's observation that "construed literally, 
the statute might forbid gatherings of narcotics 
addicts for self-help in group therapy or Narcotics 
Anonymous meetings'" (Ricks II, 134 U.S.App.D.C. at 
222 n.57, 414 F.2d at 1119 n.57). 


good-account "defense" under the rulings below is amply 
demonstrated by the subsequent decision in Cook v. 
United States (272 A.2da 444, 446 (D.C.Ct.App. 1971)), 
affirming a PIE conviction despite the uncontradicted 
testimony of the defendant: 

"that he had come there at the request 

of Regina Ward [one of the raided 

apartment's occupants] to fetch some 

fried chicken from a nearby restaurant, 

and while he was discussing the details 

of the errand, the police broke in." 

2. Nor can the PIE and "pad" provisions be 
sustained on the theory that they merely create a pre- 
sumption that knowing presence in proximity to illegal 
narcotics is for an unlawful purpose. 


First, under the "pad" section applicable to 


narcotics users and prior narcotics offenders the "pre- 


sumption" is irrebuttable, since the statute fails to 


provide a "good account" defense. And as we have 
noted above, the defense is illusory even in PIE 
prosecutions, so that under that statute too the "presumption" 
is irrebuttable for practical purposes. 

Second, the "presumption" is simply not rational. 
The fact that illicit narcotics may be used or self- 
administered in a dwelling or other place is hardly incon- 


sistent with all other, lawful activity there for which a 


person might legitimately be present. See Benton v. 
United States, 98 U.S.App.D.C. 84, 232 F.2d 341 (1956). 

A fortiori then, it cannot be said that the possibility of 
lawful activity is excluded by logic or experience "beyond 
a reasonable doubt" (cf. United States v. Johnson, 
U.S.App.D.c. __, ___» 433 F.2d 1160, 1168 (1970)). 

Third, the danger in any such presumption is 
heightened by the ruling of the court below that “knowledge 
of the presence of narcotics *** will usually take the form 
of an inference to be drawn from the defendant's proximity 
to or connection with the narcotics" (263 A.2d at 55). The 
slight degree of proximity or connection which need be 
shown to establish knowledge is clearly illustrated by 
Jones v. United States (271 A.2d 559, 560 (D.C.Ct.App. 
1970)), one of the two PIE opinions by the court below 
subsequent to its decisions in the present cases.14/ The 
court affirmed a PIE conviction, despite the appellant's 
Genial that he had seen any narcotics paraphernalia in the 


apartment of one Brown where he.was arrested, noting that 


14/ The other was Cook v. United States, p. 29 supra, 
illustrating the illusory nature of the good-account 
"defense", where it also appears that the requisite 
knowledge may have been inferred in part from the 
existence of needle tracks on the defendant's Loco 
(272 A.2d at 446 & n.3). 


appellant “had known Brown was a narcotics user for at 


least nine months" and concluding that: 

“the amount of narcotics paraphernalia 

easily visible in the apartment plus the 

fresh needle tracks on Brown's [not 

appellant's] arm support the presumption 

that narcotics drugs were being administered 

and that appellant had knowledge of same." 

When the knowledge element of a PIE or "pad" 
offense can so easily be inferred, a further presumption 
that "knowing" presence is for an unlawful purpose 
unacceptably "pile[s] inference upon inference,. thus 
fashioning *** a dragnet to draw in all substantive crimes" 
(Direct Sales Co. v. United States, 319 U.S. 703, 711 (1943)). 
Even the court below recognized that it would be imper- 
missible to infer knowledge from unlawful purpose or from 
failure to show that the purpose of a visit was lawful 


(263 A.2d at 53). We submit that the reverse inference is 


equally impermissible. 


THE PIE AND NARCOTICS PAD LAWS 
UNCONSTITUTIONALLY RESTRICT 
FREEDOM OF MOVEMENT AND 
ASSOCIATION. 


A. The First Amendment and the 
Due Process Clause Prohibit 
Restriction Upon Freedom of 
Movement and Association, Even 
to Meet a Compelling Governmental 
Interest, 1f Less Restrictive 
Alternatives are Available. 

1. There can be no question that freedom of 
association and freedom of movement are protected by the 
First Amendment and the Due Process Clause. These rights 
include not merely international and interstate travel, 
but also "the right to know, to converse with others, to 
observe social *** phenomena *** at home" (Zemel v. Rusk, 


381 U.S. 1, 24 (1965)). 


While in recent years few courts have had 


occasion to discuss this right (perhaps because of 
increasing legislative self-restraint), earlier cases made 
clear its protected status. For example, an ordinance 
making it unlawful "knowingly to associate with persons 
having the reputation of being thieves, *** pigeon droppers, 


*k* prostitutes or lewd women or gamblers" was held 


unconstitutional in City of St. Louis v. Fitz, 53 Mo. 582, 
586 (1873): 

"However humble may be the citizen 

arrested under an ordinance prohibiting 

intercourse with former criminals, his 

right to select his own company, so long 

as no actual breach of law occurs, and 

no intended breach of law can be 

established, is sacred, and as much 

under the protection of the state, as 

though he moved in the more elevated 

spheres of society." 

The same court subsequently reiterated these 
views in striking down an amended version of the 
ordinance, adding that “our constitution and laws guaranty 
_to every citizen the right to go where and when he pleases, 
and to associate with whom he pleases" as long as he is 
orderly and neither disturbs nor interferes with others 
(City of St. Louis v. Roche, 128 Mo. 541, 547, 31 S.W. 915, 


917 (1895)). In a more contemporary expression: 


"No legislative body in this country 
‘possesses the power to choose 
associates for citizens." 


People v. Belcastro, 356 Ill. 144, 148, 190 N.E. 301, 303 


(1934) .15/ 


15/ See also People v. Pieri, 269 N.Y. 315, 317, 199 
N.E. 495, 498 (1936); City of Reno v. Second 
Judicial Dist. Ct., 83 Nev. 201, 427 P.2d 4 (1967) 
(holding unconstitutional an ordinance which in 
effect prohibited two or more persons with criminal 
records from "consorting together"). 


This Court has made clear in the context of 
the District of Columbia general vagrancy statute, moreover, 
that "the due process clause protects liberty of movement 
regardless of whether first amendment concerns such as 
information-gathering or education are at stake" (Gomez v. 
Layton, 129 U.S.App.D.C. 289, 290 n.1, 394 F.2d 764, 765 n.l 
(1968)). As a three-judge district court which included 
Sixth Circuit Judge Celebrezze succinctly put it, in 
enjoining enforcement of Kentucky's vagrancy statute, 
"movement is essential to freedom" (Baker v. Bindner, 274 
F.Supp. 658, 662 (W.D.Ky. 1967)).16/ 

Finally, the "basic importance" of the family 
relationships impaired by the PIE and narcotics pad statutes 
is today more clearly recognized than ever (Labine v. 


Vincent, 39 U.S. L. Week 4344, 4346 (U.S. March 29, 1971); 


Boddie v. Connecticut, 39 U.S. L. Week 4294, 4295 (U.S. March 2, 


1971); Levy v. Louisiana, 391 U.S. 68, 71-72 (1968)). 


16/ See also Smith v. Hill, 285 F.Supp. 556, 558 (E.D.N.C. 
1968) (enjoining enforcement of vagrancy ordinance on 
the ground, inter alia, that it "restrains freedom of 
movement *** in violation of a variety of provisions of 
the Constitution") . 


2. As the Supreme Court held in United States v. 
Robel (389 U.S. 258, 268 (1967)): 

"when legitimate legislative concerns 

are expressed in a statute which 

imposes a substantial burden on protected 

First Amendment activities, Congress must 

achieve its goal by means which have a 

"less drastic' impact on the continued 

vitality of First Amendment freedoms." 
To justify restricting these rights of movement and 
association with friends and family, it must be shown that 
the restriction is "necessary to promote a compelling state 
interest" (Shapiro v. Thompson, 394 U.S. 618, 634 (1969) 
(emphasis in original). " *** [N]o showing merely of a 
“yational relationship to some colorable state interest 
would suffice" (Sherbert v. Verner, 374 U.S. 398, 406 (1963)). 

Even when such an interest can be shown, 
moreover, statutes which restrict or burden the exercise 
of constitutionally protected freedoms cannot be sustained 
if a less restrictive alternative would sufficiently 
further the compelling governmental interest relied upon. 
E.g., United States v. O'Brien, 391 U.S. 367, 377 (1968); 
Elfbrandt v. Russell, 384 U.S. 11, 18 (1966). .And the 


burden is on the Government to show that no less 


restrictive alternative is possible (Aptheker v. Secretary 


of State, 378 U.S. 500, 518 (1964); Sherbert v. Verner, 
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B. Less Restrictive Alternatives 
Would Serve to Suppress Illicit 
Narcotics Traffic. 

The limitations on freedom of movement and 
association worked by the PIE and narcotics "pad" provisions 
are described above (pp. 27-29 supra). The Chief Judge 
has already characterized these restrictions as "severe" 
(Wilson v. United States, 125 U.S.App.D.C. 87, 89, 366 F.2d 
666, 668 (1966)). The statutes are plainly much more res- 
trictive than necessary for suppressing illicit: narcotics 


traffic. 


It is noteworthy that the Uniform Narcotics Act 


does not include prohibitions against mere knowing proximity 


to narcotics; provisions such as PIE and the "pad" section, 
where enacted, are local additions unsupported by empirical 
studies or criminological scholarship. Similarly, the new 
Criminal Code recently proposed by the National Commission 
on Reform of Federal Criminal Laws omits any such provision 
from its comprehensive scheme of narcotics criminal 
legislation. 

The enforcement difficulties attending direct 
prohibition of narcotics possession and trafficking clearly 


cannot justify legislation which infringes protected rights. 


The very purpose of constitutional guarantees is to 

prevent the triumph of expediency when basic values are 
thereby threatened. The remedy for unsuccessful enforcement 
is improved enforcement procedure, not the sacrifice of 
important personal liberties and even of the fundamental 
"blame-worthiness" criterion for criminality.17/ "Crime 
prevention is not an absolute value *** [and] can be 
accomplished by legitimate means" (Wheeler v. Goodman, 

306 F.Supp. 58, 65 (W.D.N.C. 1969) (3-judge wont per 


Craven, Circuit Judge), vacated on other grounds, 39 U.S.L. 


Week 3423 (U.S. March 29, 1971)). 


xk«e* 


By limiting our discussion to the points set 
out above, we do not mean to suggest disagreement with 
the additional reasons presented by appellants for holding 
the PIE and narcotics pad statutes unconstitutional. We 
further believe that, in the event the two statutes 


survive all these challenges to their constitutionality, 


17/ As to the basic character of the culpability element, 
see Weinreb, Comment on Basis of Criminal Liability, 


in Working Papers of the National Commission on Reform 
of Federat Criminal Laws, Vol. 1, p. 104, at pp. 129-30 
7-53-77 


1970). 


it will be necessary for the courts to require significant 
changes in enforcement procedure. Specifically, we submit 
that punishment under both PIE and the "pad" provision for 
a single incident would be impermissible;18/ that under 
the principles of Watson v. United States, No. 21186 


(July 15, 1970) (en banc) addiction to narcotics would have 


to be recognized as a defense to both PIE and "pad" charges; 


and that due process would require a bifurcated trial, not 
only when the addiction defense is raised under either 
statute but also in all "pad" prosecutions, by reason of 
the prejudicial impact (with respect to the knowing pre- 
sence issue) of proof that the defendant is a narcotics 


users or prior narcotics offender. 


18 See, e.g., Sutton v. United States, U.S.App.D.C. 
jsoly , 434 F.2d 462, 470- 73 (1970); Comment, 
Twice in Jeopardy, 72 Yale L. J. 262 (1965). 


Conclusion 


The judgments in No. 24142 (to the extent it 
affirmed appellant Holly's PIE conviction) and No. 24144 
should be reversed. The judgments in Nos. 24142 and 
24145 should be modified to provide that dismissal of the. 
narcotics pad information against each appellant is with 
prejudice. 
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